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Court or Appeals of the District of Columbia. 


No. 4012. 

J. E. Hanger, Incorporated, Appellant, 

vs. 

The J. F. Rowley Company. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 35995. 

The J. F. Rowley Company, Plaintiff, 

vs. 

J. E. Hanger, Incorporated, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Distirct of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed June 17, 1918. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 35995. 

The J. F. Rowley Company, Plaintiff, 

vs. 

J. E. Hanger, Incorporated, Defendant.' 

On Patent No. 961,165. 

To the Honorable the Judges of the Supreme Court of the District 
of Columbia: 

1. The J. F. Rowley Company, plaintiff, a corporation, organized 
and existing under the laws of the State of Illinois, and having its 

1—4012a 
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principal place of business in the City of Chicago, and State of 
Illinois, brings this, its bill of complaint against J. E. Hanger, In¬ 
corporated, a corporation organized and existing under the laws of 
the State of Delaware and having its principal place of business in 
the City of Washington, District of Columbia, and for its cause of 
action, plaintiff says: 

2. On June 14, 1910, Letters Patent of the United States No. 
961,165, dated June 14, 1910, were granted to James F. Rowley 
for an alleged new and useful improvement and invention in Arti¬ 
ficial Limb Suspenders and Back Checks. 

3. Said Letters Patent were issued in the name of the United 
States of America under the seal of the Patent Office, and signed 
by the then acting Commissioner of Patents. 

4. Said Letters Patent were recorded, together with the 

2 specifications, in the Patent Office in books kept for that pur¬ 
pose. 

5. Said Letters Patent contain a grant to said James F. Rowley, 
his heirs or assigns specifying that said Letters Patent are to grant 
unto the said James F. Rowley, his heirs or assigns, for the term 
of seventeen years from the 14th day of June, 1910, the exclusive 
right to make, use and vend the said invention throughout the 
United States and the territories thereof; said Letters Patent refer 
to the specification for the particulars thereof; and a copy of the 
specification and drawings describing and illustrating said invention 
is annexed to said patent and made a part thereof. 

6. Plaintiff offers to produce said Letters Patent or a certified copy 
thereof, as this court may direct, and a copy of the specification and 
drawings of said Letters Patent is hereto attached and made a part 
hereof, marked “Exhibit 1.” 

7. Prior to making the hereinafter mentioned application for said 
patent, the said James F. Rowley had invented or discovered said 
new and useful improvement in Artificial Limb Suspenders and 
Back Checks, which was not known or used by others in this coun¬ 
try before his invention or discovery thereof and not patented or 
described in any printed publication in this or any foreign country 
before his invention or discovery thereof, for more than two years 
prior to his application, and not in public use or on sale in this 
country for more than two years prior to his application, and which 
had not been abandoned. 

8, No application for patent for said improvement had 

3 been filed by said Rowley or his legal representatives or as¬ 
signs in any country foreign to the United States more than 

twelve months prior to the filing of said application in this country. 

9. Before the said James F. Rowley received said patent, he made 
application therefor in writing to the Commissioner of Patents and 
filed in the United States Patent Office a written description of his 
said invention or discovery and of the manner and process of mak¬ 
ing, constructing, compounding, and using it. 

9-a. Said description was in such full, clear, concise, and exact 
terms as to enable any person skilled in the art of science to which 
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it appertains, or with which it is most nearly connected, to make, 
construct, compound, and use the same. 

9-6. Before receiving said patent, said Rowley explained to the 
Commissioner of Patents the principle of his invention and the best 
mode in which he contemplated applying that principle. 

9-c. Said Rowley before receiving his patent so explained to the 
Commissioner of Patents, the said invention, as to distinguish it 
from other inventions. 

9 -d. In said written description, said Rowley particularly pointed 
out and distinctly claimed the part, improvement or combination 
which he claimed as his invention or discovery. 

10. Said application for said patent was filed in the United States 
Patent Office on or about the 15th day of October 1906. 

11. The said Rowley has made oath that he does verily 
4 believe himself to be the original and first inventor or dis¬ 
coverer of said improvement for which he then solicited said 
patent; and that he does not know and does not believe that the 
same was ever before known or used. • 






12. On the filing of said application, and the payment of the fees 
required by law, the Commissioner of Patents caused an examination 
to be made of the alleged new invention or discovery; and on said 
examination it appeared that the said Rowley was justly entitled to 
a patent under the law, and that the same is sufficiently useful and 
important, and thereupon the Commissioner of Patents issued the 
aforesaid patent therefor. 

13. Before the said James F. Rowley received said patent, he 
complied with the various requirements of the law in such cases 
made and provided. 

14. On or about August 28, 1911, the said James F. Rowley being 
then the owner of all right, title and interest in said Letters Patent, 
did grant to the said J. F. Rowley Company, the plaintiff herein, 
by parol agreement, all of his right, title, and interest in and to 
said invention and said Letters Patent, together with all claims and 
rights of recovery for past infringement thereof, and the said J. F. 
Rowley Company has ever since that time continued to own all such 
right, title and interest, and claims and rights of recovery, and 
does now own all such right, title, and interest, and claims and 
rights of recovery. 

15. To further evidence said grant to the said J. F. Rowley Com¬ 
pany, the said James F. Rowley did on or about the 20th day of 
November, 1917, duly execute and deliver to the said J. F. Rowley 

Company a certain instrument in writing, bearing date on 
5 the last mentioned day, acknowledging that he did thereto¬ 
fore grant, bargain, release and assign and by said instru¬ 
ment did confirm to the said J. F. Rowley Company, the plaintiff 
herein, all right, title, and interest in and to said Letters Patent, 
together with all claims and rights of recovery for past infringements 
of said Letters Patent, and which said instrument in writing was 
filed for record in the United States Patent Office on or about the 
23rd day of November, 1917. 
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' 16. Plaintiff offers to produce said instrument in writing, or a 
duly certified copy thereof, as this court may direct. 

17. The improvements described and claimed in said Letters 
Patent are of great value and utility; the said James F. Rowley and 
plaintiff have expended and invested large sums of money and a 
great amount of time and energy in and about said invention, in 
producing, perfecting and advertising devices embodying said in¬ 
vention and for the purpose of carrying on the business of manu¬ 
facturing and selling devices embodying said invention and making 
the same profitable to the plaintiff and useful to the public; and said 
invention has been and is of great benefit and- advantage; and a 
large number of devices embodying said invention have been sold 
by said James F. Rowley and by plaintiff to great advantage to them 
and to the public; ana plaintiff believes that it will realize large 
additional profits therefrom if infringements by said defendant and 
its confederates shall be prevented. 

18. Said James F. Rowley and said plaintiff have caused full and 
suitable notice to be given to the public and to said defendant, 

6 of their respective rights in the premises, by marking or 
causing to be marked upon each of the said devices embody- 

• ing said invention and improvements made and sold by said James 
F. Rowley and by the plaintiff since the grant of said Letters Patent, 
the wora “Patented” or “Pat.,” together with the date of said 
Letters Patent. 

19. Plaintiff did further, on or about July 1, 1917, notify the de¬ 
fendant by letter dated June 29, 1917, of the said Letters Patent 
and in said Letter informed the defendant that plaintiff claimed 
that certain constructions made by the defendant were infringe¬ 
ments of said Letters Patent and requested defendant to desist from 
said infringement; and which letter was received by the defendant 
on or about the 1st of July, 1917. 

20. Plaintiff is informed and believes and alleges the fact to be 
that defendant knew of the existence of said Letters Patent long 
prior to said letter of June 29, 1917, and that defendant knew of 
the existence of said Letters Patent before it commenced the manu- 

• facture of the devices hereinafter complained of. 

21. Plaintiff is informed and believes and alleges the fact to be 
that after the issuance of said Letters Patent, within six years prior 
to filing of this bill of complaint, without the license of the plaintiff, 
and in said District of Columbia, defendant made an artificial leg 
and suspender containing the combination of parts described in 
Plaintiff's Exhibit 2 hereto attached and made a part hereof, and 
vended an artificial leg and suspender containing such combination 
of parts. 

22. Plaintiff also is informed and believes and alleges the 

7 fact to be that after the issuance of said Letters Patent, within 
six years prior to the filing of this bill of complaint, without 

the license of the plaintiff and in parts of the United States other 
than the District of Columbia, defendant made artificial legs and 
suspenders containing the combination of parts described in said 
“Exhibit 2.” 



J. E. HANGER, 

23. Plaintiff also is informed and believes and alleges the-fact 
be that after the issuance of said Letters Patent, within six years 
prior to the filing of this bill of complaint, without the license of tk€ 
plaintiff and in parts of the United States other than the District of 
Columbia, defendant vended artificial legs and suspenders containing 
the combination of parts described in said “Exhibit 2.” 

24. Said combination of parts described in said Exhibit 2 eirt- 
bodies the said invention, particularly as defined in each of claims 
2, 3, 5, 6, 8, 9, 11, and 12 of said Letters Patent; and each of said 
acts of defendant is an infringement of plaintiff’s rights secured by 
said Letters Patent. 


25. Acts of the defendant, such as specified in each of the para¬ 
graphs 21, 22, and 23 were committed after the defendant knew of 
the existence of said Letters Patent, and were against the will of and 
to the great loss, damage and injury of the plaintiff, depriving plain¬ 
tiff of the profits, benefits and advantages which might and otherwise' * 
would have accrued to it from said invention and Letters Patent. 

26. Also the defendant, well knowing of the existence of the said 
patent and the exclusive rights secured thereby, but neverthe- 

8 less contriving to injure plaintiff and to deprive plaintiff of 
the profits, benefits and advantages which might and other¬ 
wise would have accrued to plaintiff from the said invention and 
Letters Patent, after the issuance of said Letters Patent and within 
six years prior to this bill of complaint, without the license aind 
against the will of the then owner of said Letters Patent, and in 
infringement of said Letters Patent, in said District of Columbia, 
and elsewhere in the United States, has made and has vended a large 
number of devices described and claimed in said Letters Patent, to 
the great loss, damage, and injury of the plaintiff; but how many 
such devices have been made, or vended by the defendant, the plain¬ 
tiff does not know and prays discovery thereof; and said defendant 
is still continuing and threatening to continue such infringing acts 
in said district and elsewhere, all in defiance of the rights acquired 
by and secured to the plaintiff as aforesaid, and to plaintiff’s great 
and irreparable loss and injury, and by which acts of said defendant 
the plaintiff has been and is still deprived of great gains and profits 
which it might and otherwise would have obtained and which have 
been received and enjoyed and are now being received and enjoyed 
by said defendant through its aforesaid unlawful acts and doings. 

27. Since the grant of said Letters Patent and before the com¬ 
mencement of this suit, in a printed publication issued by defendant 
and entitled “The Messenger” the defendant has advertised that it 
was making and selling artificial legs and suspenders of the con¬ 
struction illustrated in Figs. 6 and 7 of said Exhibit 2 and has 

9 circulated and caused to be circulated and permitted to be cir¬ 
culated said publication in said District of Columbia mid 

other parts of the United States. 

28. Plaintiff is informed and believes and alleges the fact to be 
that said advertisement has misled a large number of persons and has 
induced and encouraged a large number of persons to purchase and 
use the .infringing constructions in disregard of plaintiff’s rights. 
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29. The making and sale of said device by said defendant, in dis¬ 
regard and defiance of the rights of plaintiff, has the effect to and 
does encourage and induce others to venture to infringe said patent, 
in disregard of plaintiff’s rights. 

30. Plaintiff further shows that it fears and has reason to fear that 
unless the defendant is restrained by a writ of injunction issuing 
out of this court, the defendant will continue to make and to sell and 
to use numbers of specimens embodying said invention and thereby 
will cause further irreparable injury to plaintiff’s aforesaid exclusive 
rights. 

31. And for as much as the plaintiff can have no adequate relief 
except in this court, and to the end that such defendant may be 
compelled to account for and pay to the plaintiff the profits and gains 
by it acquired and the damages suffered by the plaintiff from the 
aforesaid unlawful acts, and that said defendant may be restrained 
from any further violation of the rights of the plaintiff and may 
show, if it can, why plaintiff should not have the relief herein prayed, 
the plaintiff prays as follows: 

(a) That the said defendant, J. E. Hanger, Incorporated 

10 may be required to answer the premises, but not under oath 
(an answer under oath being hereby expressly waived). 

( b ) That the said Letters Patent No, 961,165 may be declared to 
be valid and the plaintiff to be the lawful owner of all right, title, 
and interest in and to said invention, or discovery, and said Letters 
Patent, together with all claims and rights of recovery for infringe¬ 
ments of said Letters Patent. 

(c) That the manufacture, the use, and the vending by defend¬ 
ant, of devices embodying said invention or discovery, may be de¬ 
clared to be an infringement of said Letters Patent. 

(d) That the making, using, or selling, by the defendant, of con¬ 
structions substantially like those described and illustrated in plain¬ 
tiff’s Exhibit 2, is an infringement of plaintiff’s rights under said 
Letters Patent. 

(e) That said defendant, its managers, clerks, servants, agents, 
attorneys, and workmen, and each and every of them may be im¬ 
mediately and provisionally, and also perpetually, restrained and 
enjoined, by the order and injunction of this Honorable Court, from 
directly or indirectly making, using, vending, offering to make, use 
or vend, causing to be made, used or vended, delivering or giving 
away, any devices substantially like those described and illustrated 
in plaintiff’s Exhibit 2, attached to this bill, or any other devices 
embodying or made in accordance with said invention, or discovery, 

or any substantial part thereof, and from in any manner 

11 infringing upon said Letters Patent No. 961,165, or the rights 
of said plaintiff secured thereby. 

(/) That the said defendant may be compelled by decree of this 
court, to pay and render to the plaintiff, the profits, gains, earnings, 
and advantages unlawfully obtained by the defendant, or which de¬ 
fendant may have derived or may hereafter derive by reason of the 
aforesaid infringement of said Letters Patent, and in adLLtioa to pay 
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the damages suffered by plaintiff on account of said infringement, » 

as well as the costs of this suit to be taxed. 


(ff) That upon rendering the decree above prayed, the court may 
assess, or cause to be assessed, in addition to said profits, a sum of . 
money equal to three times the amount of such assessment of dam¬ 
ages, under the circumstances of the wilful and persistent infringe¬ 
ment by said defendant, as herein set forth. 

( h ) That the plaintiffs may have such other and further relief as 
to this court shall seem just, and as the equity of the case may re¬ 
quire. 

(i) That the writ of subpoena ad respondendum may be issued out 
of and under the seal of this court, directed to said defendant, J. E. 
Hanger, Incorporated, commanding it by a certain day, and under 
cetrain penalty, to be and appear in this court, then and there to 
make full and" true answer to this bill of complaint and to stand to 

and abide by such orders and decrees of this court as may be 
12 made herein. 

THE J. F. ROWLEY COMPANY, 

Plaintiff, 

By J. F. ROWLEY, 

Its President. 

EUGENE C. BROWN, 

Solicitor for Plaintiff, 

734 Eighth St. N. W., Washington, D. C. 

WM. R. RUMMLER, 

Of Counsel for Plaintiff, 

1212 Tribune Bldg., Chicago, Ill. 


State of Illinois, 

County of Cook , ss: 


Affidavit. 


James F. Rowley, being first duly sworn, deposes and says that 
he is president of The J. F. Rowley Company, the plaintiff named in 
the foregoing bill of complaint; that he has read said bill of com¬ 
plaint and knows the contents thereof; that the same is true of his 
own knowledge, except as to the matters therein stated to be based 
on information and belief, and that as to these matters, he believes 
it to be true. 

JAMES F. ROWLEY. 


Subscribed and sworn to before me this 6th day of June 1918. 
[seal.] DANIEL J. EGAN, 

Notary Public. 


Plaintiff’s Exhibit-2. 


This Exhibit includes this and the two following sheets of type¬ 
written matter describing a certain combination of parts of an ar¬ 
tificial limb and suspender, and includes the two sheets of drawings 
annexed thereto having on the first sheet four figures, and on the 
Second sheet two figures, all illustrating said combination* 
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Fig. 1 is a vertical sectional view of an artificial leg having the 
upper part of the thigh section and the lower part of the leg section 
broken away, and also omitting the shoulder straps of the suspender. 

Fig. 2 is a transverse sectional view taken at the line 2—2 of Fig. 
1, showing in full outline parts above the section line by means of 
which the suspender is connected to the knee-bolt. 

Fig. 3 is a face view of the arm 5 taken from the plane of the line 
3—3 of Fig. 1, with the lower part of the member of 5 broken away. 

Fig. 4 is a vertical section oi the link 8a, the end 8 of the arm 81, 
and the sleeve or roller 8b, taken on the line 4—4 of Fig. 1. 

Fig. 5 is a perspective view of an artificial leg and suspender hav¬ 
ing the lower part of the leg section and part of the shoulder straps 
broken away. 

Fig. 6 is a perspective view of a man wearing an artificial leg and 
suspender like that shown in Fig. 5 with the leg held in an extended 
position, the shoulder straps 14 and 16 being excluded from view by 
the shirt of the wearer. 

14 In the form of artificial leg and suspender illustrated in 
these drawings, the thigh section 1 and the leg section 2 are 

pivotally connected at the knee-joint 3 (see Fig. 2). The knee-bolt 
4 passes through the thigh section at said knee-joint 3. The arm 5 
is of rigid material and is secured at its lower end, at 5 a, to the leg 
section. Its upper end at 56 embraces the knee-bolt 4. The arm 
81 extends forwardlv of the knee-bolt and is secured thereto. Its 
forward end is provided with a part 8, to which is attached a link 8a 
having at its upper end a sleeve or roller 86 under which passes a 
strap 9 which is flexible and extends downwardly from the suspender 
members 13 and 15, through openings 10 to the interior of the 
thigh section. The suspender members 13 and 15 are slidingly con¬ 
nected to the thigh section by the guides 181 and 20 (see Fig. 5). 
The upper ends of the members 13 and 15 are secured to the 
suspender straps 14 and 16 respectively. The upper parts of the 
shoulder straps 14 and 16 are not shown in the drawings, but the 
straps 14, 13 and 9 together form a loop. Likewise, the straps 16, 

15 and 9 together form a loop. 

The arm 81 is secured to the knee-bolt 4 by means of the set 
screw B. 

The knee-bolt 4 is secured to the metal straps 3a (see dotted lines, 
Fig. 1), which straps are secured to opposite sides of the leg section. 

When the parts are connected and operated, the knee-bolt 4, arm 
81, and arm 5 will all move with the leg section relatively of the 
thigh section about the pivotal axis of the knee-bolt 4. In the rear 
wall of the lower part of the thigh section is a vertical slot S 
15 through which the arm 5 extends. 

In the operation of the device, the upper parts 14 and 16 
of the suspenders pass over the shoulders of the wearer and support 
the thigh section 1 in proper position upon the stump-leg of the 
wearer. When the wearer stands in an erect position, the suspender 
straps 13, 14, 15 and 16 will draw upwardly on the strap 9, link 8a, 
and forwardly projecting arm 81, and will thereby pull the leg sec¬ 
tion 2 toward the forward limit of its pivotal movement on the thigh- 
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section. When the wearer bends forward slightly or lowers his 
shoulders, or raises the thigh section forwardly, as in the act of walk¬ 
ing, the shoulder straps 14 and 16, and connecting straps 13 and 15, 
will cease to draw upwardly on the strap 9 and will permit the leg 
section 2 to move backwaidly on its pivotal connection with the 
thigh section. To straighten the leg section or bring the same for¬ 
ward toward a position of alinement with the thigh section, the 
wearer will straighten his body or raise the shoulders so as to exert 
an upward tension on the shoulder straps 14 and 16, the connecting 
straps 13 and 15, and the strap 9. When the arm 5 abuts against 
the surface 17 of the thigh section, the leg section is substantially 
in alinement with the thigh section. 


(Here follow drawings marked pages 16 and 17.) 


Defendant's Answer, 


The defendant, J. E. Hanger, Incorporated, answering the bill of 
complaint of The J. F. Rowley Company, says: 

1. The defendant has no knowledge or information, save that 
derived from the said bill of complaint, as to whether or not the 
plaintiff, The J. F. Rowley Companv is a corporation duly organ¬ 
ized under the Laws of the State of Illinois, and therefore denies the 
same and calls upon the plaintiff for proof thereof. 

2. The defendant admits the remaining allegations of paragraph 
1 of the bill of complaint. 

3. The defendant admits the allegations of paragraphs 2, 3 and 4 
of said bill of complaint. 

4. The defendant denies the allegations of paragraph 5 of the bill 
of complaint. 

5. The defendant denies each and every allegation contained in 
paragraphs marked 7 and 8 of said bill of complaint and more 
specifically denies that prior to making application for United States 
Letters Patent No. 961,165, James F. Rowley had invented or dis¬ 
covered certain new and useful improvements in Artificial Limbs 
Suspenders and Back Checks, which alleged improvements are set 
forth in the specification forming part of said Letters Patent of the 
United States No. 961,165, and denies that the said alleged inven¬ 
tion was not known or used by others in this country before his 
alleged invention thereof, and had not been patented or described 
in any printed publication in this country or any foreign country 

before his alleged invention thereof or more than two years 
19 prior to his application for Letters Patent therefor, or that it 
was not in public use or on sale in this country for more 
than two years prior to his said application or had not been patented 
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or caused to be patented in any foreign country by him or his legal 
representatives or assigns upon an application filed more than twelve 
months prior to the filing of his said application, in this country, 
or that the same had not been abandoned, as alleged in said para¬ 
graphs 7 and 8 of said bill of complaint. 

6. The defendant admits the allegations of paragraphs marked 9, 
9a and 96 of the bill of complaint. 

7. The defendant denies that the said James F. Rowley before 
receiving his patent so explained to the Commissioner of Patents, 
the said invention, as to distinguish it from other inventions or that 
said Rowley particularly pointed out and distinctly claimed the part, 
improvement or combination which he claimed as his invention or 
discovery, as alleged in paragraphs 9c and 9 d of said bill of com¬ 
plaint. 

8. Whether the said application was filed in the United States 
Patent Office on or about the 15th day of October, 1906, the defend¬ 
ant has no knowledge, save by information contained in the said 
bill of complaint, but denies that the application referred to was 
made in accordance with the various requirements of the law in 
such cases made and provided as alleged in paragraphs 10, 11, 12 
and 13 of said bill of complaint. 

9. Whether on or about August 28, 1911, the said James F. Row- 
ley being then the owner of all right, title, and interest in said Let¬ 
ters Patent, did grant to the said J. F. Rowley Company, the 

20 plaintiff herein, by parol agreement, all of his right, title, 
and interest in and to said invention and said Letters Patent, 
together with all claims and rights of recovery for past infringment 
thereof, and the said J. F. Rowley Company has ever since that time 
continued to own all such right, title and interest, and claims and 
rights of recovery, and does now own all such right, title, and inter¬ 
est and claims and rights of recovery and whether the said James F. 
Rowley did on or about the 20th day of November 1917, duly exe¬ 
cute and deliver to the said J. F. Rowley Company a certain instru¬ 
ment in writing bearing date on the last mentioned day, acknowledg¬ 
ing that he did theretofore grant, bargain, release and assign and 
by said instrument did confirm to the said J. F. Rowley Company, 
the plaintiff herein, all right, title, and interest in and to said Letters 
Patent, together with all claims and rights of recovery for past in¬ 
fringement of said Letters Patent, and which said instrument in 
writing was filed for record in the United States Patent Office on or 
about the 23rd day of November, 1917, this defendant does not know, 
save by information contained in paragraphs 14 and 15 of said bill of 
complaint, and he therefore denies the same and calls upon the plain¬ 
tiff to make proof thereof. 

10. The defendant has no knowledge of the allegations contained 
in paragraphs marked 17 and 18 of the said bill of complaint and 
therefore denies the same. 

11. The defendant admits receipt of letter mentioned in paragraph 
marked 19 of said bill of complaint. 

12. The defendant denies each and every allegation contained in 
paragraph marked 20 of said bill of complaint. 



denies that the combination of parts d 
in plaintiff’s exhibit 2, embodies the invention set forth in Letters 
Patent No. 961,165, particularly as defined in each of claims 2, 3, 
5, 6, 8, 9, 11 and 12 of said Letters Patent as alleged in paragraph 
24 of the bill of complaint. 

15. The defendant denies that any of the acts referred to in para¬ 
graph 24 of the bill of complaint constitute an infringment of plain¬ 
tiff’s alleged rights secured by said Letters Patent. 

16. Defendant denies each and every allegation contained in para¬ 
graph 25 of the bill of complaint. 

17. Defendant denies the rights of the plaintiff as set forth in 
paragraph 26 of the bill of complaint, and denies that it has made, 
used or has vended devices described and claimed in said Letters 
Patent as set forth in paragraph 26 of said bill of complaint. 

18. Defendant admits that plaintiff did not grant any license to 
defendant under said Letters Patent as alleged in paragraph 26 of 
said bill of complaint but denies each and every other allegation con¬ 
tained in said paragraph 26 of said bill of complaint. 

19. Defendant denies each and every allegation contained in 
paragraph 27 of the bill of complaint. 

22 20. Defendant denies each and every allegation contained 

in paragraphs 28 and 29 and 30 of said bill of complaint. 

21. Defendant denies that James F. Rowley is the first inventor 
and discoverer of the alleged improvements in Artificial Limb Sus¬ 
penders and Back Check set forth in each of the claims of Letters 
Patent of the United States No. 961,165 set forth in said bill of 
complaint but to the contrary. 

22. Defendant avers that prior to the alleged invention by James 
F. Rowley, as set forth in each of the claims, of the said Letters 
Patent or more than two years prior to his application for patent the 
invention of each of the claims of said Letters Patent No. 961,165 
was disclosed, described and patented in each of the following Let¬ 
ters Patent, to wit: 

Letters Patent of the United States. 

No. 6122, to B. F. Palmer, dated Feb. 20, 1849. 

No. 9200, to B. F. Palmer, dated Aug. 17, 1852. 

No. 23,559, to R. H. Dutton, dated Apr. 12,1859. 

No. 41,238, to J. Reichenbach, dated Jan. 12, 1864. 

No. 49,645, to A. Mennel, dated Aug. 29, 1865. 

No. 52,057, to L. Legran, dated Jan. 16,1866. 

No. 295,675, to K. R. Collins, Dec’d, Dated Mar. 25, 18,84. 

No. 465,698, to J. E. Hanger, dated Dec. 22, 1891. 

No. 574,212, to L. Neyquist, dated Dec. 29, 1896. 

No. 644,464, to J. F. Rowley, dated Feb. 27, 1900. 
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No. 692,360, to J. F. Rowley, dated Feb. 4, 1902. 

No. 58,351, to J. Monroe, dated Sept. 25, 1866. 

23 No. 371,239, to A. A. Winkley, dated Oct. 11, 1887. 

No. 401,426, to C. A. Frees, dated Apr. 16, 1889. 

23. Defendant denies that James F. Rowley is the original and 
first inventor of the alleged improvements patented in said Letters 
Patent 961,165 and set forth in the claims thereof and avers that 
prior to the alleged invention thereof or more than two years prior 
to his application for patent therefor by said Rowley all substantial 
and material parts thereof were known to and publicly used by the 
following named persons whose last known addresses are given: 

J. E. Hanger, Washington, D. C. 

R. H. Dutton, Philadelphia, Pa. 

K. R. Collins, Dec’d. Hart, Michigan. 

L. Legran, Allegheny, Pa. 

A. Mennel, New York, N. Y. 

J. Reichenbach, Pittsburgh, Pa. 

B. F. Palmer, Philadelphia, Pa. 

James F. Rowley, Chicago, Ill. 

J. Monroe, New York, N. Y. 

A. A. Winkley, Faribault, Minnesota. 

C. A. Frees, New York, N. Y. 

24. Defendant avers on information and belief that in view of the 
state of the art at the date of the alleged invention of the subject 
matter of said Letters Patent specified in the bill of complaint, said 
letters patent did not embody any substantial variation or change 
from what had theretofore belonged to the state of the art, and did 
not involve the exercise of the inventive faculty or constitute subject 
matter which was patentable. 

25. Defendant avers that in view of the state of the art at 

24 the date of the supposed invention set forth in the claims of 
said letters patent to James F. Rowley, No. 961,165, and cited 

by the Patent Office during the prosecution of the application upon 
which said Letters Patent was granted, the said claims are so limited 
in scope as not to include or comprehend the very different construc¬ 
tion of the Artificial Limb Suspender and Back Check supposed to 
be referred to in the bill of complaint as infringing the aforesaid 
Letters Patent. 

26. Defendant avers that on information and belief that the claims 
of said Rowley Patent in suit were so limited in scope during the 
prosecution of the application in the Patent Office that they clearly 
exclude the very different construction and mode of operation of the 
Artificial Limb Suspender and Back Check, which defendant sup¬ 
poses said bill of complaint to be directed against. 

27. This defendant further answering, upon information and 
belief, says that the thing patented in the said Letters Patent No. 
961,165 had been in public use and on sale in this country for more 
than two years before the said James F. Rowley’s application for 
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Letters Patent, and that the persons heretofore named as having had 
prior knowledge and use of the said alleged invention, and many 
others, knew of said prior public use and sale as did also the said 
James F. Rowley. 

28. And this defendant further answering upon information and 
belief, says that such Letters Patent No. 961,165, did not disclose or 

show anv invention whatsoever in view of the state of the art in 

.« • •* 

the manufacture of artificial Limb Suspenders and Back 
25 Checks which existed at and long before the time.when it is 
alleged in plaintiff’s said bill of complaint that the said James 
F. Rowley made or filed an application for his alleged invention, and 
that in view of the state of the art as shown by the hereinbefore men¬ 
tioned Letters Patent and otherwise, the said James F. Rowley has 
not in his said Letters Patent disclosed any new or patentable inven¬ 
tion whatsoever, and that the alleged invention, involved, if any¬ 
thing, simple mechanical skill and judgment and an aggregation of 
devices, thing or parts, which were well known at and prior to his 
alleged invention. That the said Letters Patent in suit and the 
claims thereof claim more than was or is, the invention of the said 
patentee. 
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29. And this defendant denies upon information and belief, that 
it has ever made, used or caused to be made or used, or vended to 
others to use any Artificial Limb Suspenders and Back Checks con¬ 
taining the alleged invention covered by the said Letters Patent No. 
961,165, and likewise denies that it has ever derived any gains or 
profits from said manufacturing, using or vending, and likewise de¬ 
nies that it has ever deprived the plaintiff of any profits, benefits or 
damages, or caused it any loss or damage by reason of any infringe¬ 
ment of said Letters Patent No. 961,165, as alleged in the bill of 
complaint and it likewise denies that the plaintiff has any right to 
any damage or to any injunction as prayed for in said bill of com¬ 
plaint; and this defendant denies each and every unlawful act where¬ 
with it is by the bill of complaint charged. 

30. Defendant avers that the construction of Artificial Limb Sus¬ 
penders and Back Check manufactured by defendant and 

26 claimed by plaintiff to be an infringement of said Rowley pat¬ 
ent 961,165 is in accordance with Letters Patent of the United 

• States owned by and issued to this defendant on an application there¬ 
for duly made and filed by Henry Hoover Hanger and James E. 

• Hanger, Jr., both of Washington, D. C., on December 26, 1917, 
which said Letters Patent is numbered and dated as follows: namely, 
No. 1,247,673 of November 27, 1917. 

31. Defendant avers that the said James F. Rowley knew and 
made the invention and abandoned it before his application for said 
patent 961,165 was filed and that said Rowley made and vended and 
publicly used or permitted to be publicly used the invention alleged 
to be covered by said patent more than two years prior to the filing 
of said application. 

32. Defendant denies each and every material allegation con¬ 
tained in said bill of complaint which is not hereinabove specifically 
admitted or denied. 



14 J. E. HANGER, INC., VS. J. I*. ROWLEY CO. 

All of which matters and things this defendant is ready and will¬ 
ing to aver, maintain and prove, as this Honorable Court shall direct, 
and humbly prays to be hence dismissed with its reasonable costs in 
this behalf most wrongfully sustained. 

[Corporate Seal.] J. E. HANGER, INC. 

By McCarthy HANGER, 

Vice President. 

FENELON B. BROCK, 

Washington, D. C., 

Solicitor for Defendant. 

27 City of Washington, 

District of Columbia, ss: 

On this 27 day of June, 1918, before me personally came Mc¬ 
Carthy Hanger, who being by me duly sworn, deposes and says: that 
he is Vice President of J. E. Hanger, Incorporated the defendant 
named herein; that he has read the foregoing answer; that the state¬ 
ments therein contained are true to his own knowledge, except so 
far as they are alleged to be stated on information and belief, and 
as to such statements, defendant believes it to be true. 

McCarthy hanger. 

Subscribed and sworn to before me this 27th day of June, 1918. 
[seal.] EDNA JAMES SHEEHY, 

[Corporate Seal.] Notary Public, D. C. 

Defendants Amendment of Answer. 

Filed August 2, 1918. 

******* 

The defendant, J. E. Hanger, Incorporated, further answering 
the bill of complaint of the J. F. Rowley Company, says: 

33. Defendant avers that prior to the alleged invention by James 
F. Rowley, as set forth in each of the claims, of Letters Patent No. 

961,165, or more than two years prior to his application for 

28 patent the invention of each of the claims of said Letters 
Patent was disclosed, described and patented in each of the 

following Letters Patent, to wit: 

Letters Patent of the United States. 

No. 39,361, to Uriah Smith, dated July 28, 1863. 

No. 803,922, to H. J. Morris, dated November 7,1905. 

34. Defendant avers that prior to the alleged invention by James 
F. Rowley, as set forth in each of the claims of Letters Patent No. 
961,165 or more than two years prior to his application for patent 
therefor by said Rowley all substantial and material parts thereof 
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were known to and publicly used by the following named persons 
whose last known addresses are given: 

H. J. Morris, Wichita, Kansas. 

John Nequist, Cobum, Pennsylvania. 

Uriah Smith, Battle Creek, Mich. 

Amended paragraphs 33 and 34 are supplemental respectively to 
paragraphs 22 and 23 of the original answer. 

FENELON B. BROCK, 

Attorney of Record. 

Washington Loan and Trust Bldg., Washington, D. C. 


Order to Amend the Answer. 


Filed August 9, 1918 


This cause coming on to be heard on motion of plaintiff for 
further particulars in defendant’s answer, on this seventh day of 
August, 1918; it is hereby ordered that defendant shall on or 
29 before the 7th day of September, 1918, amend its answer by 
striking from paragraph 13 thereof the words— 

“denies each and every allegation contained in paragraphs marked 
21, 22 and 23 of said bill of complaint except that it” 

and shall further amend said paragraph! by stating specifically 
whether or not the averments of paragraphs 21, 22 and 23 of the 
bill of complaint herein are true. 

WILLLAM HITZ, 

Judge. 

Def’t makes no objection to the entry of the above order. 

F. B. BROCK, 

For Deft. 

August 7, 1918. 


Motion to Strike Out Certain Parts of BUI 
Filed September 5, 1918. 


Now comes the Defendant and moves the Court for an order strik¬ 
ing out of the Bill of Complaint Exhibit 2 at the end thereof, and all 
the pleading based thereon (occurring on pages 7, 8 and 9 of the 
Bill) as being not matters of pleading but matters of evidence to 
be proved by the Complainant by competent testimony. 

FENELON B. BROCK, 
Attorney for Defendant. 
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Please take notice that on Thursday, the 5th day of September, 
1918, at 10 o'clock A. M., I shall ask for an order of Court in accord¬ 
ance with the foregoing motion. 

FENELON B. BROCK, 
Attorney for Defendant. 

Copy of the foregoing notice and motion received this 31st day 
of August, 1918. 

EUGENE C. BROWN, 
Attorney for Complainant. 

Order Striking Out Certain Parts of the Bill. 

Filed September 5, 1918. 

******* 

This cause came on to be heard at this term, was argued by counsel 
and the Court was fully advised; and thereupon, upon consideration 
thereof, it was ordered, adjudged and decreed that the plaintiff strike 
out of its Bill Exhibit 2 at the end thereof, and all the pleading based 
thereon (occurring on pages 7, 8 and 9 of the Bill, or elsewhere), 
with leave to amend the bill within 30 days to plead the matter of 
Exhibit #2 and to file an amended answer within 15 days thereafter. 

ASHLEY M. GOULD, 

Judge. 

Washington, D. C., Sept. 5th, 1918. 

31 Amendment to Bill of Complaint. 

Filed September 12,1918. 

******* 

Now comes plaintiff, and with leave of court amends its bill of 
complaint herein by canceling the paragraphs thereof numbered 21 
to 25 inclusive, and 27, and substituting therefor the following: 

21. Plaintiff is informed and believes and alleges the fact to be 
that after the issuance of said Letters Patent, within six years prior 
to the filing of this bill of complaint, without the license of the 
laintiff, and in said District of Columbia, defendant made an arti- 
cial leg and suspender containing the combination of parts illus¬ 
trated on the two following sheets of drawings, comprising Figs. 1 to 
6 inclusive, and described in the following specification: 

(Here follow drawings marked pages 32 and 33.) 


To Eugene C. Brown, Esq. 

734 Eighth Street N. W., 
Washington, D. C.: 
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34 Specification. 

In said drawings, Fig. 1 is a vertical sectional view of an artificial 
leg having the upper part of the thigh section and the lower part of 
the leg section broken away, and also omitting the shoulder straps 
of the suspender 

Fig. 2 is a transverse sectional view taken at the line 2—2 of Fig. 
1, showing in full outline parts above the section line by means of 
which the suspender is connected to the knee-bolt; 

Fig. 3 is a face view of the arm 5 taken from the plane of the 
line 3—3 of Fig. 1, with the lower part of the member 5 broken 
away ; 

Fig. 4 is a vertical section of the link 8a, the end 8 of the arm 81, 
and the sleeve or roller 86, taken on the line 4—4 of Fig. 1; 

Fig. 5 is a perspective view of an artificial leg and suspender hav¬ 
ing the lower part of the leg section and part of the shoulder straps 
broken away; 

Fig. 6 is a perspective view of a man wearing an artificial leg and 
suspender like that shown in Fig. 5 with the leg held in an extended 
position, the shoulder straps 14 and 16 being excluded from view 
by the shirt of the wearer. 

The parts illustrated are herein referred to by the reference nu¬ 
merals and letters shown on the drawings. 

In the form of artificial leg and suspender illustrated in these draw¬ 
ings, the thigh section 1 and the leg section 2 are pivotally connected 
at the knee-joint 3 (see Fig. 2). The knee-bolt 4 passes through the 
thigh section at said knee-joint 3. The arm 5 is of rigid material 
and is secured at its lower end at 5a to the leg section. Its upper end 
at 56 embraces the knee-bolt 4. The arm 81 extends forwardly of 
the knee-bolt and is secured thereto. Its forward end is provided 
with a part 8 to which is attached a link 8a having at its upper end a 
sleeve or roller 86 under which passes a strap 9 which is flexible and 
extends downwardly from the suspender members 13 and 15, through 
openings 10 to the interior of the thigh section. The suspender 
members 13 and 15 are slidingly connected to the thigh section by 
the guides 181 and 20 (see Fig. 5). The upper ends of the members 
13 and 15 are secured to the suspender straps 14 and 16 respectively. 
The upper parts of the shoulder straps 14 and 16 are not shown in the 
drawings, but the straps 14, 13 and 9 together form a loop. Like¬ 
wise, the straps 16,15, and 9 together form a loop. 

The arm 81 is secured to the knee-bolt 4 by means of the set screw 

B. 

The knee-bolt 4 is secured to the metal straps 3a (see dotted lines, 
Fig. 1), which straps are secured to opposite sides of the leg' 
35 section. 

When the parts are connected and operated, the knee-bolt 
4, arm 81, and arm 5 will all move with the leg section relatively of 
the thigh section about the pivotal axis of the knee-bolt 4. In the 
rear wall of the lower part of the thigh section is a vertical slot S' 
through which the arm 5 extends. 

2—4012a 
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In the operation of the device, the upper parts 14 and 16 of the 
suspenders pass over the shoulders of the wearer and support the 
thigh section 1 in proper position upon the stump-leg of the wearer. 
When the wearer stands in an erect position, the suspender straps 13, 
14, 15, and 16 will draw upwardly on the strap 9, link 8a, and for¬ 
wardly projecting arm 81, and will thereby pull the leg section 2 
toward the forward limit of its pivotal movement on the thigh secy 
tion. When the wearer bends forward slightly or lowers his shoul¬ 
ders, or raises the thigh section forwardly, as in the act of walking, 
the shoulder straps 14 and 16 and connecting straps 13 and 15 will 
cease to draw upwardly on the strap 9 and will permit the leg section 
2 to move backwardly on its pivotal connection with the thigh sec¬ 
tion. To straighten the leg section or bring the same forward to¬ 
ward a position of alinement with the thigh section, the wearer will 
straighten his body or raise the shoulders so as to exert an upward 
tension on the shoulder straps 14 and 16, the connecting straps 13 
and 15. and the strap 9. When the arm 5 abuts against the surface 
17 of the thigh section, the leg section is substantially in alinement 
with the thigh section. 

21a. Plaintiff is informed and believes and alleges the fact to be 
that after the issuance of said Letters Patent, within six years prior 
to the filing of this bill of complaint, without the license of the plain¬ 
tiff, and in said District of Columbia, defendant vended an artificial 
leg and suspender containing the combination of parts illustrated and 
described in the foregoing paragraph hereof numbered 21. 

22. Plaintiff also is informed and believes and alleges the fact to 
be that after the issuance of said Letters Patent, within six years 
prior to the filing of this bill of complaint, without the license of the 
plaintiff and in parts of the United States other than the District of 

Columbia, defendant made artificial legs and suspenders con- 
36 taining the combination of parts illustrated and described in 
the foregoing paragraph hereof numbered 21. 

23. Plaintiff also is informed and believes and alleges the fact to 
be that after the issuance of said Letters Patent, within six years prior 
to the filing of this bill of complaint, without the license of the 
plaintiff and in parts of the United States other than the District of 
Columbia, defendant vended artificial legs and suspenders containing 
the combination of parts illustrated and described in the foregoing 
paragraph hereof numbered 21. 

24. Said combination of parts illustrated and described in the fore¬ 
going paragraph hereof numbered 21 embodied the said invention 
particularly as defined in each of claims 2, 3, 5, 6, 8, 9, 11, and 12 
of said Letters Patent; and each of said acts of defendant is an in¬ 
fringement of plaintiff’s rights secured by said Letters Patent. 

25. Acts of the defendant, such as specified in each of the para¬ 
graphs 21, 21a, 22, and 23, were committed after the defendant 
knew of the existence of said Letters Patent and were against the will 
of and to the great loss, damage and injury of the plaintiff, depriv¬ 
ing plaintiff of the profits, benefits and advantages which might 
and otherwise would have accrued to it from said invention and 
Letters Patent. 


J. E. HANGER, INC., VS. J. F. ROWLEY CO. 


19 

. wrnm gm 

27. Since the grant of said Letters Patent and before the com¬ 
mencement of this suit, in a printed publication issued by defendant 

jer\ the def< 


and entitled “The Messenger the defendant advertised that it was 
making and selling artificial legs and suspenders of the construction 
illustrated in Figs. 6 and 7 of the paragraph hereof numbered 

ms 
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21, and circulated and caused to be circulated and permitted 
to be circulated said publication in said District of Columbia 
and other parts of the United States. 

Plaintiff also amends its Bill of Complaint herein by canceling 
sub-paragraphs “(d)” and “(e)” under Paragraph 31, and substi¬ 
tuting therefor the following: 

(d) That the making, using, or selling, by the defendant, of con¬ 
structions substantially like those illustrated and described in the 
foregoing paragraph hereof numbered 21, is an infringement of 
plaintiff’s rights under said Letters Patent. 

(e) That said defendant, its managers, clerks, servants, agents, 
attorneys, and workmen, and each and every of them may be imme¬ 
diately and provisionally, and also perpetually, restrained and en¬ 
joined, by the order and injunction of this Honorable Court, from 
directly or indirectly making, using, vending, offering to make, use 
or vend, causing to be made, used or vended, delivering or giving 
away, any devices substantially like those illustrated and described 
in the foregoing paragraph hereof numbered 21, or any other de¬ 
vices embodying or made in accordance with said invention or dis¬ 
covery, or any substantial part thereof, and from in any manner 
infringing upon said Letters Patent No. 961,165, or the rights of said 
plaintiff secured thereby. 

“THE J. F. ROWLEY COMPANY, 

Plaintiff. 

By J. F. ROWLEY, 

Its President. 

EUGENE C. BROWN, 

Solicitor for Plaintiff' 

734 Eighth St. N. W., 

Washington, D. C. 

WM. R. RUMMLER, 

Counsel for Plaintiff, 

1212 Tribune Bldg., 

Chicago, Ill. 
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Affidavit. 


State of Illinois, 

County of Cook, ss: 


James F. Rowley, being first duly sworn, deposes and says that 
he is president of The J. F. Rowley Company, the plaintiff named in 
the foregoing amendment to the bill of complaint; that he has read 
said amendment and knows the contents thereof; that the same is 
true of his own knowledge, except as to the matters therein stated to 
be based on information and belief, and that as to these matters,' 
he believes it to be true. JAMES F. ROWLEY. 
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Subscribed and sworn to before me this 10th day of September, 
1918. 

[seal.] WM. E. ANDERSON, 

Notary Public. 

Mv Commission Expires March 26, 1921. 

W. R./S. 

Motion to Strike Out Amendment to Bill. 

Filed October 2, 1918. 

******* 

Now comes the Defendant and moves the Court for an order strik¬ 
ing out the Amended Bill of Complaint as being, not matters of plead¬ 
ing, but matters of evidence to be proved by the Complainant by com¬ 
petent testimony. 

39 A stay of proceedings is asked pending the determination 

of this motion. 

F. B. BROCK, 
Attorney for Defendant. 

To Eugene C. Brown, Esq., 

734 Eighth Street N. W., 

Washington, D. C.: 

Please take notice that on Thursday, the 3d day of October, 1918, 
at 10 o’clock A. M., I shall ask for an order of Court in accordance 
with the foregoing motion. 

F. B. BROCK, 
Attorney for Defendant. 

Copy of the foregoing notice and motion received this 24th day of 
September, 1918. 

EUGENE C. BROWN, 
Attorney for Complainant. 


Stipulation. 

Filed October 3, 1918. 

******* 

It is hereby stipulated for the purposes of this suit, by and be¬ 
tween the parties to the above entitled suit, by their respective solici¬ 
tors, as follows r 

1. The plaintiff is now and was at the commencement of this suit, 
a corporation organized and existing under and by virtue of the laws 
of the State of Illinois, and having its principal place of business in 
the City of Chicago, as stated in the bill of complaint herein. 

2. Before the commencement of this suit, the said James 
F. Rowley, referred to in the bill of complaint herein, duly 
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assigned to The J. F. Rowley Company, the plaintiff herein, all right, 
title, and interest in and to said Letters Patent No. 961,165 and all 
rights and claims under said Letters Patent, including all rights of 
recovery for past infringement thereof. The J. F. Rowley Company 
has always been, since said assignment, and still is the sole and ex¬ 
clusive owner of all rights covered by said patent. 

3. Exhibits made by either party may be safely kept and retained, 
after being duly marked, by the party offering the same, to be pro¬ 
duced at the final hearing of the suit, including appeals, and also 
to be produced on reasonable written notice by either party to the 
other upon any hearing or examination, or for inspection, and each 
party shall be allowed to take copies of any and all documentary ex¬ 
hibits, and furthermore, said exhibits shall be duly filed at or before 
any hearing before the court, subject always to the orders or direction 
of the court with reference to said exhibits. 

4 The ordinary printed Patent Office copies of United States and 
Foreign patents may be used in evidence herein with the same force 1 
and sffect as if the originals or certified copies thereof had been pro-*' 
duc^d and the dates of filing which appear upon the printed copies 
of U nited States patents shall be taken as correct without other proof; 
all subject, however, to correction should error appear. 

5. It is further stipulated that each party will promptly furnish 
to the other, without cost, a copy of every paper exhibit 
41 offered in evidence by it, and a copy of such testimony as it 
may take by deposition. 

EUGENE C. BROWN, 

Solicitor for Plaintiff. 

FENELON B. BROCK, 
Solicitor for Defendant. 


Interrogatories. 

Filed April 21, 1919. 

******* 

Now comes the J. F. Rowley Company, Plaintiff, by its solicitor, 
and submits the following interrogatories in accordance with Equity 
Rule No. 58, to be answered by McCarthy Hanger, Vice-president of 
J. E. Hanger, Incorporated, Defendant. , 

1. Were artificial limbs and suspenders made by the defendant 
embodying the combination referred to in Paragraph 27 of Plain¬ 
tiff’s Amendment to the Bill of Complaint and illustrated in Figs. 
1, 2, 3, 4, 5, and 6? 

2. Were any artificial limbs and suspenders of the kind which 
defendant in Paragraph 13 of its Answer admitted it had sold, sold 
in the District of Columbia? 

3. Were any artificial limbs and suspenders of the kind which de¬ 
fendant in Paragraph 17 of its Answer admitted it had sold, used 
in the District of Columbia? 
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4. Were any artificial limbs and suspenders of the kind which de¬ 
fendant in Paragraph 13 of its Answer admitted it had sold, caused 
by the defendant to be used in the District of Columbia? 

5. Were any artificial limbs and suspenders of the kind 
42 which defendant in Paragraph 13 of its Answer admitted it 
had sold, made by the defendant? 

6. Were any artificial limbs and suspenders of the kind which 
defendant in Paragraph 13 of its Answer admitted it had sold, made 
by the defendant in the District of Columbia? 

7. Do the specifications contained in Paragraph 27 of Plaintiffs 
Amendment to the Bill of Complaint and illustrated in Figs. 1 to B, 
both inclusive, correctly describe any artificial limb and suspender 
made by the defendant in the District of Columbia after June 14, 
1910, and before the filing of the Bill of Complaint in this suit? 

8. Did the defendant send an artificial limb and suspender made 
by the defendant, to the plaintiff or its solicitors for inspection, on 
or about October 1, 1917? 

9. Was the artificial limb and suspender sent by the defendant to 
plaintiff’s solicitors on or about October 1, 1917, one of the kind 
described in the specifications contained in Paragraph 27 of Plain¬ 
tiff’s Amendment to the Bill of Complaint and illustrated in Figs. 
1 to 6, both inclusive? 

10. If the answer to the foregoing question is No, then in what 
respect did it differ from the one there described? 

11. What were the types, description, and commercial designa¬ 
tion of artificial limbs and suspenders which defendant in Paragraph 
13 of its Answer admitted it had sold? 

EUGENE C. BROWN, 

Of Counsel for Plaintiff. 


43 Copy of the foregoing Interrogatories received this 21st 
day of April, 1919. 

F. B. BROCK, 
Solicitor for Defendant . 

R. S./W. R. :S. 


Order Denying Motion to Strike Out Amended Bill of Complaint . 

Filed June 30, 1919. 

******* 

This cause came on to be heard at this term, was argued by 
counsel and the Court was fully advised; and thereupon, upon con¬ 
sideration thereof, it was ordered, adjudged and decreed that the 
defendant’s motion to strike out the Amended Bill of Complaint be 
denied. 

WILLIAM HITZ, 

Judges 


Washington, D. C., June 30th, 1919. 



Second Amended Answer, 


The defendant, J. E. Hanger, Inc. further answering the bill 
of complaint and the amended bill of complaint, says: 

The complainant having amended his bill by striking out the 
original paragraphs 21, 22, 23, 24, 25, and 27, hereby strikes 
from its answer paragraphs 13, M, 15, 16, 19 and 30, for 

44 the reason that said paragraphs were based upon the above 
referred to paragraphs in the bill which were struck out. 

Therefore strike out paragraphs 13, 14, 15, 16, 19, and 30 of the 
answer and insert: 

13. This defendant, answering, says that it made, within six 
years prior to the filing of the bill, and in the District of Columbia, 
an artificial leg and suspender containing a combination of parts in 
substantial accordance with portions of the averments of amended 
paragraph 21 of the bill, but differing therefrom in certain partic¬ 
ulars as follows: There is but one strap used upon each leg of de¬ 
fendant’s device, and therefore it should not be numbered 9 as 
recited, for the reason that such number tends to confuse the issue, 
and to confuse the said single strap of the defendant with the 
duplicate pulleyed extension straps 9 of the plaintiff’s patent in suit, 
which straps are slidably connected with the separate loop straps 
upon each side of plaintiff’s leg. This single, integral strap of the 
defendant passes through a link on a controller arm, which operates 
the leg section, and out through openings in the front and rear walls 
of the thigh section. Both ends of this single strap are split and 
secured to the suspender or shoulder strap. Whereas, in the patent 
in suit multiple straps are used. There is a separate loop strap upon 
each side of the leg, one loop strap for each shoulder suspender. 
Each of these straps are looped around the exterior of the leg at the 
sides, and do not pass into the interior thereof, and do not pass 

through the front and rear of the thigh section, as in defend- 

45 ant’s device. In the patent in suit the separate extensions 
9 (one for each side of the leg) are connected with the 

multiple loop straps at each side of the leg by means of pulleys. 
The single strap of the defendant is not looped. Further answering 
defendant says that it needed no license from the plaintiff to make-its 
artificial legs, and therefore had none. Defendant further says that 
the transferal of the reference letters of the patent in suit to the 
alleged illustrative drawing of defendant’s device, in connection with 
the description, tends to confuse the issue, inasmuch as the said 
reference letters and description are inaptly applied thereto. 

14. This defendant, answering paragraph 21a of the amended 

bill, says that it vended the device, as defined in paragraph 13, next 
above/under the conditions named therein. .. ' . 
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15. This defendant denies the allegations set forth in paragraph 
22 of the amended bill. 

16. This defendant, answering paragraph 23 of the amended bill, 
says that it vended the device, as defined in paragraph 13 above, in 
parts of the United States other than the District of Columbia. 

19. Defendant denies that any of its acts is an infringement of 
plaintiffs rights set forth in amended paragraphs 24 and 25 of the 
bill; or that any acts of the defendant were against the will, or 
occasioned any loss, damage, or injury to the plaintiff, or deprived 
it of any profits or advantages as alleged in amended paragraph 25. 

30. Defendant denies the allegations set forth in paragraph 27 of 
the bill. 

[Corporate Seal.] J. E. HANGER, INCORPORATED, 

By McCarthy hanger, 

Treasurer & General Manager. 

FENELON b. brock, 

Attorney for J. E. Hanger, Inc. 

Washington, D. C., July 9, 1919. 

46 Answers and Objections to Interrogatories. 

Filed July 9, 1919. 

******* 

Now comes J. E. Hanger, Inc. the defendant, by its solicitor, for 
the purpose of objecting to some and answering one of the 
interrogatories filed by the plaintiff; 

1. Objection is taken to answering interrogatory 1, for the reason 
that there is no “Fig. 7” mentioned in paragraph 21 as recited in 
the amended paragraph 27 of the bill. 

2. Objection is taken to interrogatory 2 because paragraphs 13 of 
the answer refers to paragraphs 21, 22, and 23 of the original bill, 
which was struck out by plaintiff, and substitute paragraphs 21, 
21a, 22, 23, 24, and 25 inserted therefor in a subsequent amended 
bill. 

3. Objection is taken to interrogatory 3 in that it calls for an 
admission of matters alleged to be admitted in paragraph 17 of the 
answer. Said paragraph 17 nowhere admits that the defendant had 
sold any vendible thing. 

4. 5, and 6. Objection is taken to paragraphs 4, 5, and 6 of the 
interrogatories for the reasons heretofore set forth in connection with 
paragraph 2 above. 

7. Objection is taken to interrogatory 7 because there is recited in 
paragraph 27 of the amended bill a refererence to a non-existent 
“Fig. 7”. Paragraph 27 refers back to paragraph 21 of said amended 
bill, but there is no Fig. 7. Nor is there in said paragraph 27 any 
specifications alleged therein to be set forth. 

8. The defendant answers to interrogatory 8: Yes. 


i 

1 






9 and 10. Objection is taken to interrogatories 9 and 10 for the 
reasons stated in connection with paragraph and question 7 
47 recited above. 

11. Objection is taken to interrogatory T1 upon the same 
grounds and reasons set forth in connection with paragraph and 
interrogatory 2 recited above. 

Further objection is taken to all of the interrogatories, except 8, 
as being vague, uncertain, and so indefinite as to render a precise 
and certain answer impossible. 

[Corporate Seal.] J. E. HANGER, INCORPORATED, 

By McCarthy hanger, 

Treasurer & General Manager . 

Personally appeared before me McCarthy Hanger, General 
Manager of J. E. Hanger Inc. and makes oath that the above state¬ 
ment is true, and subscribes his signature thereto this 9th day of 
July 1919. 

" [seal.] ALBERT HARPER, 

Notary Public. 

FENELON B. BROCK, 

Attorney for J. E. Hanger, Inc. 

Service acknowledged this 9th day of July, 1919. 

EUGENE C. BROWN, 
Solicitor for the Plaintiff, 
Per E. W. 

Washington, D. C. 


Amendment to Bill of Complaint 
Filed July 30, 1919. 


Now comes Plaintiff by its Solicitor, and with leave of Court 
amends its Bill of Complaint herein by striking out the words “Figs. 
6 and 7” occurring in the sixth line of paragraph twenty-seven of 
its amended Bill of Complaint, and substituting therefor Figs. 5 
and 6. 

WM. R. RUMMLER, 
Solicitor for Plaintiff. 

EUGENE C. BROWN, 

Of Counsel for Plaintiff. 


Service of copy acknowledged this 29th day of July, 1919. 

FENELON B. BROCK, 
Solicitor for Defendant 
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Third Amended Answer. 


Filed August 7, 1919. 


♦ * * * * 


* . * * 


The defendant, J. E. Hanger, Inc., further answering plaintiff 
and bill of complaint filed July 30,1919 says: 

Strike out paragraph 30 of defendant’s amended answer (2) and 
insert in lieu thereof: 

30. This defendant says in answer to paragraph 27 of amended 
bill of complaint of July 30, 1919, that it issued and circulated “The 
Messenger” under the conditions recited in paragraph 27 
49 of the amended bill and also under paragraph 13 of defend¬ 
ants amended answer (2). 

J. E. HANGER, INC., 

By McCarthy hanger, 

General Manager. 


FENELON BROCK, 

Attorney for the Defendant. 


Washington, August 6, 1919. 


Motion to Amend Answer. 

Filed June 4, 1920. 

******* 

And now comes J. E. Hanger, Incorporated, by its solicitor and 
prays permission to amend its answer, in the above entitled cause 
by adding to paragraph 23 of the original answer, at the end thereof 
the following: 

Guy E. Foster, 507 Central Ave., Cincinnati, Ohio. 

Joseph Bauer, 141 Walnut St., Cincinnati, Ohio. It is further 
moved that all proceedings in this cause be suspended pending the 
determination of this motion. 

PERCY H. MOORE, 
Solicitor for J. E. Hanger, Inf. Defdt. 



mi 




Notice, 


Eugene C. Brown, Esq., 

Solicitor for the J. F. Rowley Co., 

734 8th St. N. W., 

Washington, D. C.: 

Please take notice that on Monday June 7th, 1920, at 10 
50 o’clock in the forenoon, or as soon thereafter as counsel can 
be heard, I shall call up the attached notice. Herewith I 
enclose copy of the motion and affidavit accompanying same. 

PERCY H. MOORE, 

Solicitor for Dfdt. 

9 

m • 

Service of notice, motion and affidavit acknowledged this 4th day 
of June, 1920. 

EUGENE C. BROWN, 

Solicitor for Plaintiff. 

Affidavit. 


City of Washington, 

District of Columbia, ss: 

McCarthy Hanger, being duly sworn makes affidavit and says that 
he is a citizen of the United States, resident of Washington, in the 
District of Columbia and General Manager of J. E. Hanger, Incor¬ 
porated, the defendant in the above entitled cause and that the mo¬ 
tion to amend the answer is made in good faith and not with any 
intention of delay; that he did not have definite information regard¬ 
ing the prior uses set up in said amendment until Thursday, June 
3, 1920; that for several months past and in fact since the Bill of 
Complaint was filed affiant has been making earnest efforts to locate 
each and every prior use and it was not until several months ago 
that any information was obtained regarding the prior uses 
51 and that ever since such information was obtained he has 
personally and through the services of others visited several 
cities tracing down various clues and has had his attorneys pursuing 
a similar course and that he has expended considerable time and 
money in following down alleged prior uses and has finally suc¬ 
ceeded in locating what he believes to be a bona fide prior use more 
than two years prior to the filing of the patent in suit and that as 
before stated he was unable to obtain definite information regarding 
the matter until Thursday, June 3, 1920 and being informed and 
believing that the said prior uses are pertinent and material to the 
issues has brought this motion for the purpose of giving due and 
proper notice to the party plaintiff as required by the Statutes and 
further affiant sayeth not. 

McCarthy hanger. 
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Sworn to and subscribed before me this 4th day of June, 1920. 
[seal.] " JOHN H. SIGGERS, 

Notary Public. 

Stipulation. 

Filed June 9, 1920. 


With respect to the testimony to be taken in court at the trial of 
the above-entitled suit, it is stipulated as follows: 

Each party shall pay one-half of the attendance fees of 
52 the court reporter who may be agreed upon by counsel to 
report the proceedings. 

Each party shall pay the court reporter’s fees for making a tran¬ 
script of the testimony taken on its own behalf, together with a 
carbon copy for itself and a carbon copy for the opposing party. 

The expense incurred as aforesaid shall be taxable as costs of the 
suit. 

EUGENE C. BROWN, 

Solicitor for Plaintiff. 

^ PERCY H. MOORE, 

Solicitor for Defendant. 

Ja. 20, 1920. 

WR/C. 

Memorandum Opinion of Court. 

Filed July 6, 1920. 


* * * * * * * 


I find that the defendant has infringed upon the plaintiff’s patent 
in respect to claims six (6), eight (8), and nine (9). 

JENNINGS BAILEY, 

Justice. 

53 Affidavit of Hugh H. Hanger. 

Filed October 11, 1920. 

* * ♦* * * * * 


City of Washington, 

District of Columbia , ss: 

Hugh H. Hanger being duly sworn deposes and says that he is 
Vice President and Assistant Treasurer of J. E. Hanger Incor¬ 
porated ; that he is familiar with the testimony taken in the case of 
the J. F. Rowley Company vs. J. E. Hanger Incorporated No. 35,995 
in Equity; that he has examined all the models submitted in evi¬ 
dence at the trial of this case; that he positively knows that each 
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and every one of the devices offered in evidence by J. E. Hanger 
Incorporated were publicly known and in public use prior to June, 
1918 or prior to the filing of the Bill of Complaint in said cause. 


HUGH H. HANGER. 

Subscribed and sworn to before me a notary Public this 6th day 
of October, 1920. 

[seal.] EDNA JAMES SHEEHY, 

Notary Public, D. C. 

Memorandum. 

December 16, 1920.—Leave granted to file the supplemental bill. 
54 Supplemental Bill of Complaint. 

Filed December 17, 1920. 


To the Honorable the Judges of the Supreme Court of the District of 

Columbia: 

1. The J. F. Rowley Company, plaintiff, a corporation, organized 
and existing under the laws of the State of Illinois, and having its 
principal place of business in the City of Chicago, State of Illinois, 
brings this, its Supplemental Bill of Complaint against J. E. Hanger, 
Incorporated, a corporation organized and existing under the laws 
of the State of Delaware and having its principal place of business 
in the City of Washington, District of Columbia, and for its cause 
of action, plaintiff says: 

2. On or about June 17, 1918, plaintiff exhibited its original bill 
of complaint in this honorable Court, against J. E. Hanger, in¬ 
corporated, which original bill of complaint, was thereafter amended, 
and wherein the following allegations, among others, are made: 

(a) That J. F. Rowley invented certain new and useful improve¬ 
ments in Artificial Limb Suspenders and Back Checks which were 
not known or used by others in this country before his invention or 
discovery thereof, and not patented or described in any printed 
publication in this or any foreign country before his invention or 
discovery thereof, or more than two years prior to his application, 
and not in public use or on sale in this country for more than two 
years prior to his application, and which had not been abandoned. 

( b ) That no application for patent on said improvement 
55 had been filed by said Rowley or his legal representative or 
assigns in any country foreign to the United States more than 
twelve months prior to the filing of said application in this country. 

(c) That J. F. Rowley on or about October 15, 1906, made ap¬ 
plication for Letters Patent of the United States, and having com¬ 
plied with all the various requirements of the law in such cases 
made and provided, Letters Patent of the United States were issued to 
said J. F. Rowley on June 14, 1910, No. 961,165, which granted 
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unto J. F. Rowley, his heirs or assigns, for the term of seventeen 
(17) years from the date thereof, the exclusive right to make, use 
and vend said invention throughout the United States and the 
territories thereof. 

( d ) That said Letters Patent and all right, title and interest in 
and to the invention covered thereby, were assigned to the plaintiff 
before the filing of the original bill of complaint. 

(e) That due notice of said invention was given to the public 
generally and to the defendant herein. 

(/) That after the issuance of the patent within six years prior 
to the filing of the original bill of complaint, without license of the 
plaintiff, in the District of Columbia and elsewhere in the United 
States, defendant had made and vended artificial legs and suspenders 
embodying the invention described and claimed in said Letters 
Patent. 

(g) That a certain form of artificial leg and suspender 

56 made and vended by the defendant as specified in the preced¬ 
ing paragraph (/) was specifically described in said original 

bill and illustrated by drawings attached to said bill and identified 
as plaintiff's Exhibit No. 2. 

( h ) That these acts of the defendant were infringements of plain¬ 
tiff's rights secured by said Letters Patent; 

all of which will fully appear upon reference to said original bill, 
and the amendment thereto, here on file. 

3. Said bill of complaint also makes the usual prayer for relief, 
including an injunction and an accounting of defendant's profits, 
and plaintiff’s damages, as will more fully appear from said original 
bill. 

4. Plaintiff also shows that the said defendant, having been served 
with process to appear, did appear and put in its answer to said 
original bill and amendment to the bill, either denying, explaining 
or admitting the several allegations contained in said original bill 
of complaint, as will more fully appear from the original answer 
and amendments thereto here on file. 

5. Plaintiff further shows that issue having been joined, a hearing 
before this Honorable Court was had, witnesses were examined on 
both sides and proofs taken, and upon being taken under advisement 
by the Court, a decision therein was rendered the 6th day of July, 
1920, finding “the defendant has infringed upon plaintiff's patent 
in respect to claims, 6 8 and 9,” by virtue of which finding plaintiff 
is entitled to the entry of a decree for an injunction restraining the 

further manufacture, use and sale by defendant of infringing 

57 devices, particularly those of the type illustrated in said plain¬ 
tiff's Exhibit 2, and containing a reference to a Master to take 

and report an account of defendant's profits and plaintiff's damages 

occasioned bv the unlawful acts of said defendant. 

•/ 

6. Plaintiff now shows by way of supplement that on the trial of 
the case, during the examination of certain witnesses for the defend¬ 
ant, and not before, plaintiff discovered that defendant had made 
other forms of artificial legs and suspenders differing in some respects 
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from the form described and illustrated in the original bill, said 
other forms having been introduced in evidence as defendant’s 
Exhibits 1 and 4. 

7. Plaintiff, therefore, is informed and believes, and alleges the 
facts to be 

(a) That after the issuance of the Letters Patent, within six years 
prior to the filing of this supplement- bill of complaint, without the 
license of the plaintiff and in the District of Columbia, defendant 
made an artificial leg and suspender containing the combination of 
parts illustrated on the following sheets of drawings, comprising 
Figures 1, 2 and 3, and described in the following specification: 


(Here follow drawings marked pages 58 and 59.) 


60 Specification of Defendanfs Exhibit 1. 

In said drawings Fig. 1 is a vertical sectional view of an artificial* 
leg having the upper part of the thigh section and the lower part of 
the leg section broken away, and also omitting the shoulder straps 
of the suspender. 

Fig. 2 is a transvers sectional view taken at the line 2—2 of Fig. 1, 
showing in full outline parts above the section line by means of 
which the suspender is connected to the knee bolt. 

Fig. 3 is a perspective view of the artificial leg and suspender 
having the lower part of'the leg section and upper part of the 
shoulder straps broken away. 

The parts illustrated are herein referred to by the reference nu¬ 
merals and letters shown on the drawings. 

In the form of artificial leg and suspender illustrated in these 
drawings, the thigh section 1 and the leg section 2 are pivotally con¬ 
nected at the knee joint 3 (see Fig. 2). The knee bolt 4 passes 
through the thigh section at said knee joint 3. The arm 5 is a rigid 
material and is secured at its lower end at 5a to the leg section by 
means of the flexible member 5c. Its upper end at 56 is pivotally 
connected to the thigh section at a fixed distance from said knee bolt 
4. The arm 81 extends forwardly of the knee bolt and is secured 
thereto. Its forward end is provided with a part 8 to which is at¬ 
tached link 8a, having at its upper end a sleeve or roller 8 b under 
which passes a pair of straps 9 which are flexible and extend down¬ 
wardly from the suspender members 13 and 15, through openings 
10, to the interior of the thigh section. The suspender members 13 
and 15 are slidingly connected to the thigh section by the guides 181 
and 20 (see Fig. 3)^ The upper ends of the members 13 and 15 
are secured to the suspender straps 14 and 16 respectively. The 
upper parts of the shoulder straps 14 and 16 are not shown in the 
drawings, but the straps 14, 13 and 9 together form a loop. Like¬ 
wise the straps 16,15 and 9 together form a loop. 

The arm 81 is secured to the knee bolt 4 by means of a set screw B. 

The knee bolt 4 is secured to metal straps 3a (see dotted lines Fig. 
1), which straps are secured to opposite sides of the leg section. 



32 J. E. HANGER, INC., VS. J. F. ROWLEY CO. 

61 When the parts are connected and operated, the knee bolt 
4, arm 81 and arm 5 will all move with the leg section rela¬ 
tively of the thigh section about the pivotal axis of the knee bolt 4. 
In the rear wall of the lower part of the thigh section is a vertical 
slot “S” through which the arm 5 extends. 

In the operation of the device, the upper parts 14 and 16 of the 
suspenders pass over the shoulders of the wearer and support the 
thigh section 1 in proper position upon the stump leg of the wearer. 
When the wearer stands in an erect position the suspender straps 13, 
14, 15 and 16 will draw upwardly on the straps 9, link 8a and for¬ 
ward projecting arm 81 and will thereby pull the leg section 2 to¬ 
ward the forward limit of its pivotal movement on the thigh section. 
When the wearer bends forward slightly, or lowers his shoulders, or 
raises the thigh section forwardly as in the act of walking, the 
shoulder straps 14 and 16 and connecting straps 13 and 15 will 
cease to draw upwardly on the straps 9 and will permit the leg sec¬ 
tion 2 to move backwardly on its pivotal connection with the thigh 
section. To straighten the leg section, or bring the same forward 
toward a position of alinement with the thigh section, the wearer 
will straighten his body or raise the shoulders so as to exert an up¬ 
ward tension on the shoulder straps 14 and 16, the connecting straps. 
13 and 15 and the straps 9. When the arm 5 abuts against the sur¬ 
face 17 of the thigh section, the leg section is substantially in aline¬ 
ment with the thigh section. 

( b ) That after the issuance of said Letters Patent, within six 
years prior to the filing of this supplemental bill of complaint, with¬ 
out the license of the plaintiff and in said District of Columbia, 
defendant vended artificial legs and suspenders containing the com¬ 
bination of parts illustrated and described in the foregoing para¬ 
graph hereof No. 7 (a). 

(c) That after the issuance of said Letters Patent, within six 
years prior to the filing of this supplemental bill of complaint, with¬ 
out the license of the plaintiff and in parts of the United States other 

than the District of Columbia, defendant made artificial legs 

62 and suspenders containing the combination of parts illus¬ 
trated and described in the foregoing paragraph hereof, No. 

7 (a). 

( d) That after the issuance of said Letters Patent, within six years 
prior to the filing of this supplement bill of complaint, without the 
license of the plaintiff and in parts of the United States other than 
the District of Columbia, defendant vended artificial legs and 
suspenders containing the combination of parts illustrated and de¬ 
scribed in the foregoing paragraph hereof No. 7 (a). 

8. Plaintiff is further informed and believes, and alleges the facts 
to be 

(a) That after the issuance of the Letters Patent, within six years 
prior to the filing of this supplemental bill of complaint, without the 
license of the plaintiff and in the District of Columbia, defendant 
made an artificial leg and suspender containing the combination of 
parts illustrated in the following sheets of drawings, comprising Fig¬ 
ures 1, 2 and 3, and described in the following specification: 
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Specification of Defendants Exhibit 4. 







In said drawings Fig. 1 is a vertical sectional view of an artificial 
leg having the upper part of the thigh section and the lower part of 
the leg section broken away, and also omitting the shoulder straps 
of the suspender. 

Fig. 2 is a transverse sectional view taken at the line 2—2 of Fig. 
1, showing in full outline parts above the section line by means of 
which the suspender is connected to the knee bolt. 

63 Fig. 3 is a perspective view of the artificial leg and sus¬ 
pender having the lower part of the leg section and upper 
part of the shoulder straps broken away. 


(Here follow drawings marked pages 64 and 65.) 


65a The parts illustrated are herein referred to by the refer¬ 
ence numerals and letters shown on the drawings. 

In the form of artificial leg and suspender illustrated in these 
drawings, the thigh section 1 and the leg section 2 are pivotally con¬ 
nected at the knee joint 3 (see Fig. 2). The knee bolt 4 passes 
through the thigh section at said knee joint 3. The arm 5 is of 
rigid material and is secured at its lower end at 5a to the leg section. 
Its upper end at 56 terminates just short of the knee bolt 4. The 
arm 81 extends forwardly of the knee bolt and is secured thereto. 
Its forward end is provided with a part 8 to which is attached Link 
8a, having at its upper end a sleeve or roller 86 which passes a pair 
of straps 9 which are flexible and extend downwardly from the sus¬ 
pender members 13 and 15 through openings 10 to the interior of the 
thigh section. The suspender members 13 and 15 are slidingly con¬ 
nected to the thigh section by the guides 181 and 20 (see Fig. 3). 
The upper ends of the members 13 and 15 are secured to the sus¬ 
pender straps 14 and 16 respectively. The upper parts of the 
shoulder straps 14 and 16 are not shown in the drawings, but the 
straps 14, 13 and 9 together form a loop. Likewise the straps 16, 15 
and 9 together form a loop. 

The arm 81 is secured to the knee bolt 4 by means of a set screw B. 

The knee bolt 4 is secured to metal straps 3a (see dotted lines Fig. 
1) which straps are secured to opposite sides of the leg section. 

When the parts are connected and operated, the knee bolt 4, arm 
81 and arm 5 will all move with the leg section relatively of the 
thigh section about the pivotal axis of the knee bolt 4. In the rear 
wall of the lower part of the thigh section is a vertical slot “S” 
through which the arm 5 extends. 

In the operation of the device, the upper parts 14 and 16 of the 
suspenders pass over the shoulders of the wearer and support the 

3—4012a 



34 J. E. HANGER, INC., VS. J. F. ROWLEY CO. 

thigh section 1 in proper position upon the stump leg of the wearer. 
When the wearer stands in an erect position the suspender straps 
13, 14, 15 and 16 will draw upwardly oh the straps 9, link 8a and 
forward projecting arm 81 and will thereby pull the leg section 2 
toward the forward limit of its pivotal movement on the thigh sec¬ 
tion. When the wearer bends forward slightly, or lowers his 
shoulders or raises the thigh section forwardly, as in the act of 
walking, the shoulder straps 14 and 16 and connecting straps 

66 • 13 and 15 will cease to draw upwardly on the straps 9, and 

will permit the leg section 2 to move backwardly on its pivotal 
connection with the thigh section. To straighten the leg section, 
or bring the same forward toward a position of alinement with the 
thigh section, the wearer will straighten his body or raise the 
shoulders so as to exert an upward tension on the shoulder straps 14 
and 16, the connecting straps 13 and 15 and the straps 9. When the 
arm 5 abuts against the surface 17 of the thigh section, the leg 
section is substantially in alinement with the thigh section. 

( b ) That after the issuance of said Letters Patent, within six years 
prior to the filing of this supplemental bill of complaint, without 
the license of the plaintiff and in said District of Columbia, defend¬ 
ant vended artificial legs and suspenders containing the combination 
of parts illustrated and described in the foregoing paragraph hereof. 
No. 8 (a). 

(c) That after the issuance of said Letters Patent, within six years 
prior to the filing of this supplemental bill of complaint, without 
the license of the plaintiff and in parts of the United States other 
than the District of Columbia, defendant made artificial legs and 
suspenders containing the combination of parts illustrated and de¬ 
scribed in the foregoing paragraph hereof, No. 8 (a). 

( d ) That after the issuance of said Letters Patent within six years 
prior to this supplemental bill of complaint, without the license of 
the plaintiff and in parts of the United States other than the District 
of Columbia, defendant vended artificial legs and suspenders con¬ 
taining the combination of parts illustrated and described in the 

foregoing paragraph hereof No. 8 (a). 

67 9. Said respective combinations of parts illustrated and 
described in the foregoing paragraphs hereof, particularly 

paragraphs 7 (a) and 8 (a), embody the said invention particularly 
as defined in each of claims 2, 3, 11 and 12 of- said Letters Patent, 
which said claims were not passed upon by the court in its finding 
regarding said original bill herein, and each of said acts of defend¬ 
ant is an infringement of plaintiff’s rights secured by said Letters 
Patent, and particularly said claims 2, 3, 11 and 12 thereof. 

10. Acts of the defendant, such as specified in each of paragraphs 
7 (a), 7 (6), 7 (c), 7 (a 7 ), 8 (a), 8 (5), 8 (c) and 8 ( d) were com¬ 
mitted after the defendant knew of the existence of said Letters Pat¬ 
ent and were against the will of and to the great loss, damage and 
iniury of the plaintiff, depriving plaintiff of the profits, benefits and 
advantages which might otherwise and would have accrued to it from 
said invention and Letters Patent. 
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11. The making and selling of said devices by said defendant in 
disregard and defiance of the rights of plaintiff, have the effect to, 
and do encourage and induce others to venture to infringe said pat¬ 
ent in disregard of plaintiff’s rights. 

12. Also the defendant, well knowing of the existence of the said 
patent and the exclusive rights secured thereby, but nevertheless 
contriving to injure plaintiff and to deprive plaintiff of the profits, 
benefits and advantages which might and otherwise would have ac¬ 
crued to plaintiff from the said invention and Letters Patent, after 

the issuance of said Letters Patent and within six years prior 

68 to the filing of this supplemental bill of complaint, without 
the license and against the will of the then owner of said Let¬ 
ters Patent, and in infringement of said Letters Patent, in said Dis¬ 
trict of Columbia, and elsewhere in the United States, has made and 
has vended a large number of devices described and claimed in said 
Letters Patent, to the great loss, damage and injury of the plaintiff; 
but how many such devices have been made, or vended by the de¬ 
fendant, the plaintiff does not know and prays discovery thereof; 
and said defendant is still continuing and threatening to continue 
such infringing acts in said District and elsewhere, all in defiance of 
the rights acquired by and secured to the plaintiff as aforesaid, and 
to plaintiff’s great and irreparable loss and injury, and by which 
acts of said defendant the plaintiff Las been and is still deprived of 
great gains and profits which it might and otherwise would have ob¬ 
tained and which have been received and enjoyed and are now being 
received and enjoyed by said defendant through its aforesaid unlaw¬ 
ful acts and doings. 

13. Plaintiff further shows that it fears and has reason to fear 
that unless the defendant is restrained by a writ of injunction 
issuing out of this court, the defendant will continue to make and 
to sell and to use numbers of specimens embodying said invention 
and thereby will cause further irreparable injury to plaintiff’s afore¬ 
said exclusive rights. 

14. And for as much as the plaintiff can have no adequate relief 
except in this court, and to the end that said defendant may be com¬ 
pelled to account for and pay to the plaintiff the profits and 

69 gains by it acquired, and the damages suffered by the plaintiff 
from the aforesaid unlawful acts, and that said defendant 

may be restrained from any further violation of the rights of the 
plaintiff, and may show, if it can, why plaintiff should not have 
the relief herein prayed the same as if the allegations hereinbefore 
made by way of supplement, had been made in said original bill of 
complaint, the plaintiff prays as follows: 

(a) That the said defendant, J. E. Hanger, Inc., may be re¬ 
quired to answer all and singular the premises aforesaid, but not 
under oath, (an answer under oath being hereby expressly waived.) 

(b) That the said Letters Patent No. 961,165, may be declared 
to be valid and the plaintiff to be the lawful owner of all rights, 
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title and interest in and to said invention or discovery and said 
Letters Patent, together with all claims and rights of recovery for 
infringements of said Letters Patent; 

(c) That the manufacture, the use and the vending by defendant 
of devices embodying said invention or discovery and particularly 
those hereinbefore specifically described and illustrated, may be de¬ 
clared to be infringements of said Letters Patent, and particularly 
of claims 2, 3, 11 and 12 thereof; 

( d ) That the making, using or selling by the defendant of con¬ 
structions substantially like those illustrated and described in the 
foregoing'paragraphs hereof numbered 7(a) and 8(a) are infringe¬ 
ments of plaintiff’s rights under said Letters Patent, and particu¬ 
larly of claims 2, 3, 11 and 12 thereof. 

( e ) That said defendant, its managers, clerks, servants, 

70 agents, attorneys, and workmen, and each and every one 
of them may be immediately and provisionally and also per¬ 
petually restrained and enjoined, by the order and injunction of 
this Honorable Court, from directly or indirectly making, using, 
vending, offering to make, use or vend, causing to be made, used 
or vended, delivering or giving away, any devices substantially like 
those illustrated and described in the foregoing paragraphs hereof 
numbered 7(a) and 8(a), or any other devices embodying or made 
in accordance with said invention or discovery, or any substantial 
part thereof, and from in any manner infringing upon said Letters 
Patent No. 961,165, and particularly as to claims 2, 3, 11 and 12 
thereof, or the rights of said plaintiff secured thereby. 

(/) That the said defendant may be compelled by decree of this 
court, to pay and renuer to the plaintiff, the profits, gains, earnings, 
and advantages unlawfully obtained by the defendant, or which de¬ 
fendant may have derived or may hereafter derive by reason of the 
aforesaid infringement of said Letters Patent, and in addition to 
pay the damages suffered by plaintiff on account of said infringe¬ 
ment, as well as the costs of this suit to be taxed. 

(g) That upon rendering the decree above prayed, the court may 
assess, or cause to be assessed, in addition to said profits, a sum of 
money equal to three times the amount of such assessment of dam¬ 
ages, under the circumstances of the wilful and persistent infringe¬ 
ment by said defendant, as herein set forth. 

( h ) That the plaintiff may have such other and further relief 
as to this court shall seem just, and as the equity of the case 

71 •. may require. 

(i) That the writ of subpoena ad respondendum may be 
issued out of and under the seal of this court, directed to said de¬ 
fendant, J. E. Hanger, Incorporated, commanding it by a certain 
day, and under certain penalty, to be and appear in this court, then 
and there to make full and true answer to this bill of complaint and 
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to stand to and abide by such orders and decrees of this court as may 
be made herein. 

THE J. F. ROWLEY COMPANY, 

Plaintiffi 

By L. L. SPENCE, 

Secretary. 


EUGENE C. BROWN, 

Solicitor for Plaintiff, 

734 Eighth Street N. W., 
Washington, D. C. 

EDWIN PHELPS, 

WM. R. RUMMLER, 

Of Counsel for Plaintiff, 

1212 Tribune Building, 
Chicago, Ill. 


Answer to Supplemental Bill of Complaint . 

Filed January 7, 1921, 

******* 

To the Honorable the Judges of the Supreme Court of the District 

of Columbia: 

The defendant, J. E. Hanger, Incorporated, answering the Sup¬ 
plemental Bill of Complaint of The J. F. Rowley Company says: 

1. The defendant admits the allegations of paragraph 1 of 
72 the Supplemental Bill of Complaint. 

2. The defendant admits the allegations of paragraph 2 
of the Supplemental Bill of Complaint. 

3. The defendant denies each and every one of the allegations 
of paragraph No. 2 (a) of said Bill of Complaint. 

4. The defendant denies the allegations of paragraphs numbered 
2 (b) and 2 (c) of the Supplemental Bill of Complaint. 

5. The defendant admits the allegations of paragraph 2 (c?) of 
the Supplemental Bill of Complaint. 

6. The defendant admits the allegations of paragraph .2 (e) of 
the Supplemental Bill of Complaint. 

7. The defendant denies the allegations of paragraph 2 (./) of 
the Supplemental Bill of Complaint and more specifically denies 
that it has ever made or vended artificial legs and suspenders em¬ 
bodying the invention described and claimed in Letters Patent No.. 
961,165. 

8. Answering the allegations of paragraph 2 ( g ) of the Supple¬ 
mental Bill of Complaint the defendant admits that it has made and. 
vended a form of artificial leg and suspender identified as plaintiffs 
Exhibit No. 2 in this case, but denied that said form of artificial, 
leg and suspender was either specifically or correctly described • in ' 





. 
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said original bill and defendant further denies that said form of 
artificial leg and suspender embodies the invention described and 
claimed in Letters Patent No. 961,165. 

9. The defendant denies the allegations of paragraph No. 2 ( h) 
of said Supplemental Bill of Complaint. 

10. The defendant admits the allegations of paragraphs. 3 and 
4 of the Supplemental Bill of Complaint. 

73 11. The defendant denies that the plaintiff discovered for 
the first time on the trial of this case that defendant had 

made artificial legs and suspenders in accordance with defendant’s 
Exhibits 1 and 4, as set forth in paragraph No. 6 of the Supple¬ 
mental Bill of Complaint, and defendant is informed and believes 
and therefore avers that plaintiff well knew before the filing of the 
original Bill of Complaint the details of construction of all artificial 
limbs manufactured by defendant. 

12. Defendant denies that the specification of defendant’s Ex¬ 
hibit 1, attached to and forming a part of paragraph 7 (a) of the 
Supplemental Bill of Complaint properly describes the construction 
and operation of said device (Defendant’s Exhibit No. 1) but ad¬ 
mits that it made after the issuance of patent 961,165 and within six 
years prior to the filing of the Supplemental Bill of Complaint in 
the District of Columbia, an artificial leg and suspender in sub¬ 
stantial accordance with the device illustrated in figures 1, 2 and 
3 of the drawings illustrating defendant’s exhibit 1. 

• 13. The defendant, answering paragraph No. 7 ( b) of the Sup¬ 
plemental Bill of Complaint, says that it vended artificial legs and 
suspenders as defined in paragraph 12, next above, under the con¬ 
ditions named therein. 

14. Answering paragraph No. 7 (c) of the Supplemental Bill of 
Complaint defendant denies the allegations contained therein. 

15. The defendant answering paragraph No. 7 (d) of the Sup¬ 
plemental Bill of Complaint admits that it has vended artificial legs 
and suspenders as defined in paragraph 12 of this answer and under 

the conditions named therein, in parts of the United States 

74 outside the District of Columbia. 

16. The defendant denies that the specification of defend¬ 
ant’s Exhibit 4, attached to and forming part of paragraph No. 
8 (a) of the Supplemental Bill of Complaint properly describes the 
construction and operation of said device (Defendants Exhibit No. 
4), but admits that it made after the issuance of Letters Patent No. 
961,165 and within six years prior to the filing of the Supplemental 
Bill of Complaint and in the District of Columbia, an artificial limb 
and suspender in substantial accordance with the. device illustrated 
in figures 1, 2 and 3 of the drawings illustrating defendant’s Ex¬ 
hibit No. 4, but denies that it has ever vended any such artificial 
limb and suspenders anvwhere or that it has ever made any such 
devices in parts of the United States other than the District of Co¬ 
lumbia. 

17. The. defendant answering paragraph No. 9 of the Supple¬ 
mental Bill of Complaint denies that the combination of parts re- 
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ferred to, namely devices embodying defendant’s Exhibits 1 anct 4, 
embody the invention of Letters Patent No. 961,165 particularly as 
defined in each of claims 2, 3, 11 and 12, and denies that the 
alleged acts of the defendant constitute an infringement of plain¬ 
tiffs alleged rights secured by said Letters Patent and particularly 
said claims 2, 3, 11 and 12 thereof. 

18. Answering paragraph 10 of the Supplemental Bill of Com¬ 
plaint the defendant admits the making and vending of devices em¬ 
bodying defendant’s exhibit 1, and admits the making but denies 


WSM 


the vending of defendant’s exhibit 4 as hereinbefore admitted oc¬ 
curred after defendant knew of the existence of Letters Patent 


75 961,165 and against the will of the Plaintiff, but denies that 

such acts were an infringement of any rights of plaintiffs. 

19. Answering paragraph 11 of the Supplemental Bill of Com¬ 
plaint defendant denies that the acts alleged therein namely the 
making and vending of devices embodying defendant’s Exhibits 1 
and 4, are an infringement of patent No. 961,165 and denies that 
they have the effect to and do encourage and induce others to ven¬ 
ture to infringe said patent No. 961,165. 

20. The defendant denies the allegations of paragraphs 12 and 
13 of the Supplemental Bill of Complaint and particularly denies 
that it has infringed or is now infringing said Letters Patent No. 
961,165 and particularly claims 2, 3, 11 and 12 thereof. 

21. Defendant avers that the claims of patent 961,165 and par¬ 
ticularly claims 2, 3, 11 and 12 if given such scope as to include 
Exhibits 1 and 4, are null and void as being disclosed described and 
patented in each of the following letters patent, more than two years 
prior to the filing of the application resulting in said Letters Patent 
No. 961,165, to wit: 


Letters Patent of the United States. 


No. 465,698 to J. E. Hanger, dated Dec. 22, 1891. 
No. 6,122 to B. F. Palmer, dated Feb. 20, 1849. 
No. 295,675 to K. R. Collins, dated Mar. 25, 1884. 
No. 52,507 to L. Legran, dated Jan. 16, 1866. 

No. 39,361 to U. Smith, dated July 28, 1863. 

No. 803,922 to H. J. Norris, dafed Nov. 7, 1905. 
No. 644,464 to J. F. Rowley, dated Feb. 27, 1900. 
No. 692,360 to J. F. Rowley, dated Feb. 4, 1902. 


76 22. Defendant further avers that prior to the alleged in¬ 

vention (bv J. F. Rowley) of the alleged improvements pat¬ 
ented in Letters Patent 961,165, and set forth in the claims thereof, 
more particularly claims 2, 3, 11 and 12, and more than two years 
prior to his application for patent thereof by James F. Rowley, all. 
substantial and material parts thereof were known and publicly used 
bv the following named persons whose last known addresses are 


given: 

Guy E. Foster, 507 Central Ave., Cincinnati, Ohio. 
Joseph Bauer, 141 Walnut St., Cincinnati, Ohio, 
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23. Defendant avers on information and belief that in view of the 
state of the art at the date of the alleged invention of the subject mat¬ 
ter of said Letters patent specified in the Supplemental Bill of Com¬ 
plaint, said letters patent did not embody any substantial variation or 
change from what had theretofore belonged to the state of the art, 
and did not involve the exercise of the inventive faculty or constitute 
subject matter which was patentable. 

24. Defendant avers that in view of the state of the art at the date 
of the supposed invention set forth in the claims of said letters pat¬ 
ent to James F. Rowley No. 961,165, and cited by the Patent Office 
during the prosecution of the application upon which said letters 
patent was granted, the said claims and particularly claims 2, 3, 11 
and 12 are so limited in scope as not to include or comprehend the 
very different construction of the Artificial Limb & Suspender and 
Back Check supposed to be referred to in the Supplemental Bill 
of Complaint as infringing the aforesaid Letters patent, namely De¬ 
fendant's Exhibits 1 and 4. 

25. Defendant avers that on information and belief that the 
claims of said Rowley patent in suit and particularly claims 

77 2, 3, 11 and 12 were so limited in scope during the prosecu¬ 
tion of the application in the Patent Office that they clearly 

exclude the very different construction and mode of operation of the 
Artificial Limb Suspender and Back Check, which defendant sup¬ 
poses said Supplemental Bill of Complaint to be directed against, 
namelv defendant’s exhibits 1 and 4. 

26. This defendant further answering, upon information and be¬ 
lief, says that the thing patented in the said Letters Patent No. 
961,165 had been in public use and on sale in this country for more 
than two years before the said James F. Rowley’s application for 
Letters Patent, and that the persons heretofore named as having had 
prior knowledge and use of the said alleged invention, and many 
others, knew of said prior public use and sale as did also the said 
James F. Rowley. 

27. And this defendant further answering upon information and 
belief, says that such Letters Patent No. 961,165, did not disclose 
or show any invention whatsoever in view of the state of the art in 
the manufacture of artificial Limb Suspenders and Back Checks 
which existed at and long before the time when it is alleged in plain¬ 
tiff’s said Supplemental Bill of Complaint that the said James F. 
Rowley made or filed an application for his alleged invention, and 
that in view of the state of the art as shown by the hereinbefore 
mentioned Letters Patent and otherwise, the said James F. Rowley 
has not in his said Letters Patent disclosed any new or patentable in¬ 
vention whatsoever, and that the alleged invention, involved, if any¬ 
thing, simple mechanical skill and judgment and an aggregation of 

devices, thing- or parts, which were well known at and prior 

78 to his alleged invention. That the said Letters Patent in 
suit and the claims thereof claim more than was or is, the 

invention of the said patentee. 

28. And this defendant denies upon information and belief, that 
it has ever made,, used or caused to be made or used, or veftded to 





j. t . banger, Inc.) ts . *. f. feowifcY co. 


mm 


others to use any Artificial Limb and Suspenders and Back Checks 
containing the alleged invention covered by the said Letters Patent 
No. 961,165, and particularly claims 2, 3, 11 and 12> and likewise 
denies that it has ever derived any gains or profits from said manu¬ 
facturing, using or vending, and likewise denies that it has ever 
deprived the plaintiff of any profits, benefits or damages, or caused 
it any loss or damage by reason of any infringment of said Letters 
Patent No. 961,165, as alleged in the Supplemental Bill of Com¬ 
plaint, and it likewise denies that the plaintiff has any right to any 
damage or to any injunction as prayed for in said Supplemental 
Bill of Complaint, and this defendant denies each and every unlaw¬ 
ful act wherewith it is by the Supplemental Bill of Complaint 
charged. 

29. Defendant avers that the said James F. Rowley knew and 
made the invention and abandoned it before his application for said 
patent 961,165 was filed and that said Rowley made and vended 
and publicly used or permitted to be publicly used the invention 
alleged to be covered by said patent more than two years prior to 
the filing of said application. 

30. Defendant avers that said James F. Rowley forfeited any and 
all rights which he might have had to the alleged invention by 
failing to use reasonable diligence in filing an application for let¬ 
ters patent covering the alleged invention and that the said 

79 James F. Rowley deliberately suppressed and concealed the 
alleged invention for an unreasonable length of time and 
thereby forfeited all right to any letters patent based upon the in¬ 
vention so concealed or secreted. 

31. Defendant denies each and every material allegation contained 
in said Supplemental Bill of Complaint which is not hereinabove 
specifically admitted or denied. 

All of which matters and things this defendant is ready and will¬ 
ing to aver, maintain and prove, as this Honorable Court shall di¬ 
rect, and humbly prays to be hence dismissed with its reasonable 
costs in this behalf most wrongfully sustained. 


[Corporate seal.] 

J. E. HANGER, INCORPORATED, 

Defendant, 

By H. B. HANGER, 

Treasurer & General Manager. 

PERCY H. MOORE, 

Solicitor for Defendant. 

Washington, D. C., 


CHARLES E. BROCK, 

Of Counsel for Defendant, 

Cleveland, Ohio. 
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Personally appeared before me this 31st day of December 1920, 
Herbert B. Hanger, Treasurer and General Manager of J. E. Hanger, 
Treasurer and General Manager of J. E. Hanger, Incorporated and 
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makes oath that the above statement is true, and subscribes his 
signature thereto. 

[seal.] EDNA JAMES SHEEHY, 

Notary Public, D. C. 


80 


Service acknowledged this 7th day of January, 1921. 

EUGENE C. BROWN, 

Washington, D. C., 
Solicitor for Plaintiff. 


Motion to Strike Parts of Answer. 

Filed January 17, 1921. 

******* 

Now comes the plaintiff in the above-entitled cause and moves 
the court for an order striking from the answer paragraphs 3 to 9, 
and 21 to 30, inclusive, for the following reasons: 

(1) Paragraphs 3 to 9 are impertinent because they are not re¬ 
sponsive to allegations in the supplemental bill and particularly 
paragraphs (2(a), 2 (b), 2(c), 2 (d), 2(e), 2(f), 2(g), and 2(h), 
to which paragraphs the aforesaid parts of the answer purport to 
respond. The supplemental bill in paragraph 2 alleges that the 
bill originally filed in this case sets forth, among others, certain 
allegations naming them in the subsequent paragraphs (a) to ( h) 
inclusive. The answer in the aforesaid sections sets forth matter in 
response to the allegations per se, which it is stated appear in the 
original bill, whereas the answer should confine itself in this respect 
to a reply as to whether or not the original bill contains the said 
certain allegations. 

(2) Paragraphs 21 to 30 inclusive are impertinent because there 
are no allegations in the supplemental bill to which these parts of 

the answer can be considered as responsive. Under the e~- 
81 tablished practice relating to supplemental bills the defend¬ 
ant is not entitled to any new defenses, nor to any additional 
evidence relating to defenses already pleaded, unless directly re¬ 
sponsive to an issue raised by the allegations in the supplemental 
bill. The supplemental bill is limited mainly to allegations that 
devices like defendant’s Exhibits Nos. 1 and 4 are being made and 
sold by the defendant, which, it is charged, constitutes an infringe¬ 
ment of plaintiff’s patent in addition to the infringement found 
by the Court’s decision of July 6, 1920. The answer should be re¬ 
sponsive to these allegations. 

WM. R. RUMMLER, 
EDWIN PHELPS, 

Of Counsel for Plaintiff. 
EUGENE C. BROWN. 

Of Counsel for Plaintiff. 

January 13, 1921. 
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Service of copy acknowledged this 15th day of January. 1921 

PERCY H. MOORE, 

EP/A. Attorney for Defendant. 

! Motion to Amend Answer. 

Filed January 27, 1921. 




And now comes J. E. Hanger, Incorporated by its solicitor and 
prays permission to amend its answer to Supplemental Bill, in the 
above entitled cause by cancelling paragraphs 3 to 9 inclusive, 22, 
23, 26, 27, 28, 29, 30 and 31 renumbering the remaining paragraphs 
and adding the following: 

17. Defendant avers that the claims of patent No. 961,165 and 
particularly claims 2, 3, 11 and 12 thereof when given such scope 
as to include Defendant’s exhibits 1 and 4, are null and void for the 
reason that more than two years prior to the filing of the application 
for said patent all material parts thereof were known and publicly 
used by the following named persons whose last known addresses 
are given: 

Guy E. Foster, 507 Central Ave., Cincinnati, Oho. 

Joseph Bauer, 141 Walnut Street, Cincinnati, Ohio. 


18. Defendant avers on information and belief that in view of 
the state of the art at the date of the alleged invention of the subject 
matter of said Letters patent specified in the Supplemental Bill of 
Complaint, the claims of said letters patent and more particularly 
claims 2, 3, 11 and 12 when given such scope as to include Defend¬ 
ants exhibits 1 and 4 did not embody any substantial variation or 
change from what had theretofore belonged to the state of the art, 
and did not involve the exercise of the inventive faculty or con¬ 
stitute subject matter which was patentable. 

19. Defendant avers that the alleged invention covered by the 
claims of Letters Patent No. 961,165, to James F. Rowley, 

83 and more particularly claims 2, 3, 11 and 12, when given 
such scope as to include Defendant’s exhibits 1 and 4, was 
abandoned by said James F. Rowley before his application for pat¬ 
ent was filed. 

20. Defendant avers that any and all rights which said James F. 
Rowley might have had to the alleged invention covered by the 
claims of Letters Patent No. 961,165, and more particularly claims 
2, 3, 11 and 12, when given such scope as to include Defendant’s ex¬ 
hibits 1 and 4, were forfeited by said Rowley by failing to use rea¬ 
sonable diligence in filing an application for letters patent covering 
the alleged expanded invention for an unreasonable length of time 
and thereby forfeited all right to any claims in said letters patent 
of such scope as to cover Defendant’s exhibit 1 and 4 so concerned or 
secreted. 

PERCY H. MOORE, 

_ ———•— Of Counsel for Defendant. 


* 
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Service of a copy of the foregoing Motion accepted this 22nd day 
of January, 1921. 

EUGENE C. BROWN, 


Of Counsel for Plaintiff. 


84 Memorandum Opinion. 

Filed April 9, 1921. 

* * * * * * * 

The motion to strike out parts of the answer of defendant to the 
supplemental bill will be denied. 

JENNINGS BAILEY, 

Justice. 

Notice. 

Filed February 21, 1922. 

******* 

Mr. Eugene C. Brown, 

738 8th St. N. W., 

Washington, D. C. 

Sir: 

Please take Notice that on Friday, February 24th, 1922, I shall, 
present the attached Motion for an Order to permit defendants to 
have possession of the model artificial leg identified in this case as 
“defendants Exhibit full sized reproduction of Bauer Leg.” 

PERCY H. MOORE, 

Of Counsel for Defendant. 


Copy of the foregoing Notice and attached Motion acknowledged 
this 20th of February, 1922. 

EUGENE C. BROWN, 

Of Counsel for Plaintiff. 


85 Motion of Defendant for Possession of Exhibit. 

******* 

Now comes the Defendant and moves for an Order of Court grant¬ 
ing Defendant possession of the model artificial leg identified in this 
case as “Defendant’s Exhibit full sized reproduction of Bauer Leg,” 
preparatory to giving a demonstration in Court relative to its 
operativeness. 

PERCY H. MOORE, 

Of Counsel for Def endant. 








“ Affidavit. 

City of Washington, 

District of Columbia , ss: , 

Percy H. Moore, Attorney at Law, Washington Loan and Trust 
Building, Washington, D. C., being duly sworn, deposes and says: 

That he is attorney of record for J. E. Hanger, Incorporated in 
the case of The J. F. Rowley Company vs. J. E. Hanger, Incor- 




porated, in Equity No. 35,995, in the Supreme Court of the District 
of Columbia. 

That he has taken all testimony in this case on behalf of 
Defendant; 

That he has read the attached Motion including the Defendant’s 
Memorandum and knows the contents thereof to be true. 

PERCY H. MOORE. 


Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, 1922. 

ealJ MARY E. SMOOT, 

Notary Public. 

Defendant's Memorandum. 


Your Honor will recall that when this case came on for trial 
June 10th, 1920 a Motion was brought by Defendant for leave, to 
amend its Answer for the purpose of setting up a prior public use 
anticipation of the subject matter of the claims sued upon. The 
Court ruled that, the Motion would be granted and leave given De¬ 
fendant to introduce this last minute evidence provided Defendant 
would submit to a preliminary injunction. While the new evidence 
was believed to be a complete anticipation of the claims of the 
Rowley patent in suit, Defendant being of the opinion that it was 
not infringing and would prevail without this important evidence 
declined to submit to the penalty of a preliminary injunction. 

The case then went to trial and the Court found that certain of 
the claims of the patent in suit were infringed. 

During the trial Defendant’s witnesses testified Defendant had 
long since discontinued the manufacture of the form of artificial 
leg which Plaintiff charged in its Bill to be an infringement. In¬ 
fluenced by this act and having received a favorable decision as to 
certain of the claims Defendant, thereupon expanded the 
87 scope of its Original Bill by filing a Supplemental Bill charg¬ 
ing that certain other legs which Defendant was manufactur¬ 
ing fell within the scope of the patent. 

It thereupon became of vital importance to Defendant that it be 
permitted to introduce its previously excluded evidence of prior use 
of yg OTfttek Dfeifandflnt was granted this right after a full 
hearing and theftifeX ofeWtefs by both sides. 
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Defendant then took the deposition of one Joseph Bauer of Cin¬ 
cinnati, Ohio the owner and wearer of the inside control leg the 
existence of which Defendant learned too late for use at the original 
trial. A miniature model of the Bauer leg was made and offered in 
evidence. 

This most important exhibit has been strenuously attacked by. 
Plaintiff, in an endeavor to show that the structure embodied therein 
was invented for the purposes of this trial, and having woefully 
failed on that score urges that the exhibit device is totally inoperative. 

During Plaintiff’s rebuttal testimony at Chicago, James F. Rowley 
testified on direct examination that the exhibit miniature leg 
{identified as Bauer Leg) previously offered in evidence at Cincinnati 
by Defendant was inoperative. On cross-examination Rowley testi¬ 
fied that he determined the inoperativeness of the “Bauer Leg” by 
making a full sized working model strictly in accordance with De¬ 
fendant’s miniature model but when called upon to produce the full 
sized reproduction refused to do so on the advice of Counsel. If 
Rowley’s statement as to the inoperativeness of the Bauer Leg should 
prove to be true, Defendant's principal defense would fall and being 
desirous of developing the truth regardless of what the effect 
88 might be counsel for Defendant brought a Motion before 
Judge Carpenter sitting in the United States District Court 
at Chicago, to compel the witness to produce the reproduction of the 
Bauer Leg. 

Counsel for Defendant explained to Judge Carpenter that if the 
full sized working model which Rowley relied upon to prove De¬ 


fendant’s exhibit to be inoperative, would as a matter of fact ac¬ 



complish this purpose then Defendant desired and was entitled to 
have that fact demonstrated to him. When questioned by Judge 
Carpenter as to why he objected to producing such favorable evi¬ 
dence Counsel for Plaintiff urged that the experimental leg was the 
property of his client and Defendant had no right to make use of it 
in this case. Judge Carpenter held however, that any leg which 
Defendant might build and allege to be an exact reproduction of 
the minature Bauer Leg exhibit could be attacked by plaintiff as not 
being an exact duplicate and therefore ruled that Plaintiff produce 
the leg for record purposes. This was done and Defendant offered 
the device in evidence as Defendant's exhibit. 

At the conclusion of the hearing at Chicago, Defendant sought to 
get possession of the leg for the purpose of having the same fitted 
to a prospective witness for demonstration purposes in Court at final 
hearing. This counsel for Plaintiff has blocked at every turn and 
finally placed the exhibit in the custody of the Court when Defend¬ 
ant brought a Motion before this Court for leave to secure possession 
for testimony purposes. On hearing of that Motion your Honor 
declined to sign an order compelling Plaintiff to actually ship the 
model to Defendant but suggested that application be made 
89 to the Clerk of the Court after the exhibit had been filed. 

It is absolutely essential that Defendant have possession of 
the exhibit well in advance of Final Hearing in or^tEaTawIS^^^S. 
may be found having an amputation which yfi f fit this particular 
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leg. Every artificial limb is necessarily a special job and no two 
amputations will fit the same limb, due to differences in point of 
amputation, size of leg muscles etc. 


retained 
ject to tl 


ject to tne can ot opposing counsel, in tms connection tne uourt s 
attention is directed to the depositions taken at Lakeport, California 
wherein Counsel for Plaintiff makes a statement to the above ef¬ 
fect. Attention is also directed to the fact that Defendant’s Exhibit 
Minature Bauer Leg introduced at Cincinnati last Spring remained 
in the possession of Plaintiff until last month when it was turned 
over to Counsel for Defendant at Cincinnati, Ohio who now has pos¬ 
session. As a matter of fact it has been customary for Counsel on 
either side to ask for and obtain possession of any model regardless 
of by whom it was introduced, but for reasons best known to Plain¬ 
tiff he has sught by every means to prevent Defendant obtaining 
possession of this particular model for experimental purposes. 

Cash bond will be given by Defendant to insure safe return of the 
exhibit, however, in view of Plaintiff’s reluctance in bringing this 
limb before the Court he apparently would not be much con- 
90 cemed over its disappearance. Be that as it may, the ex¬ 
hibit is Defendants exhibit and Plaintiff is open to the charge 
of sharp practice in placing this exhibit in the custody of the Court 
before Defendant had closed its case under the Order of this Court 
permitting the taking of depositions out of Court. 


- ■ -.SyXiS 


PERCY H. MOORE, 

Of Counsel for Defendant. 


Order for Possession of Model. 

m *• 

Filed February 24, 1922. 


This cause came on to be heard at this term, was argued by Counsel 
and the Court was fully advised; and thereupon upon consideration 
thereof, it was ordered, adjudged, and decreed that the Defendant be 
given possession and custody of the model artificial leg identified in 
this case as “Defendant’s Exhibit full sized reproduction of Bauer 
Leg,” for a period of three weeks. 

' ' JENNINGS BAILEY, . 

Judge. 


, 


. 


Motion for Leave to Amend Ansiuer. 
Filed April 17, 1922. 
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J. Hanger, Incorporated by its solicitor and 
prays permia^^a^a its Answer to Supplemental Bill, in the 
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above entitled cause by adding at the end of paragraph 17 of the 
Answer the following: 

91 —Dr. John F. Rome, Germantown, Maryland—. 

PERCY H. MOORE, 

Of Counsel for Defendant. 

April 13,1922. 

Service of a copy of the foregoing Motion accepted this 13th day 
of April, 1922. 

EUGENE C. BROWN, 

Of Counsel for Plaintiff. 

Order to Amend Answer. 

Filed April 20, 1922. 


This case coming on to be heard, and upon due consideration, and 
in the absence of objection by Plaintiff, it is hereby adjudged and 
ordered that the Defendant’s Motion for leave to amend the Answer 
by adding at the end of paragraph 17 the name —Dr. John F. Rome, 
Germantown, Maryland,— be granted. 

JENNINGS BAILEY, 

Judge. 

Dated: April 20/1922. 

No objections. 

EUGENE C. BROWN, 

For Plaintiff. 


92 


Memorandum Opinion of Court. 
Filed January 20, 1923. 


In my opinion defendant’s two devices described in the supple¬ 
mental bill infringe upon claims 2, 3,11 and 12 of plaintiff’s patent. 

As to the evidence of prior use it is sufficient to say that it does not 
show a use of these devices in such a manner as to render the knowl¬ 
edge of this invention accessible to the public. 

JENNINGS BAILEY, 

Justice. 


Decree. 


Filed February 23,1923. 

******* 

This cause having come on to be heard upon Original Bill and 
Supplemental Bill and having been argued by coxm&^ and there^ 
upon, upon consideration thereof, it was —- r ~ 
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Ordered, adjudged, and decreed as follows, viz: 

1. That the Letters Patent of the United States No. 981,165, is¬ 
sued to James F. Rowley on the 14th day of June, 1910 for improve¬ 
ments in Artificial Limb Suspenders and Back Checks, and there¬ 
after assigned to The J. F. Rowley Company, plaintiff herein, are 
good and valid in law, as respects claims 2, 3, 6, 8, 9, 11 and 12 
thereof. 

2. That the said James F. Rowley was the first, true, original and 

sole inventor of the invention and improvement as described 
93 and claimed in claims 2, 3, 6, 8, 9, 11 and 12 in said Letters 
Patent. 

3. That the plaintiff herein, The J. F. Rowley Company, is and 
has been since the 28th day of August, 1911, the lawful owner of the 
entire right, title and interest in and to said Letters Patent, and the 
invention covered thereby. 

4. That the defendant J. E. Hanger, Incorporated, defendant 
herein, infringed upon said Letters Patent as respects claims num¬ 
bered 6, 8 and 9 thereof; that is to say by making, using and selling 
artificial limbs; embodying said invention and improvements, pat¬ 
ented aforesaid, as illustrated in plaintiffs Exhibit No. 2, and ex¬ 
emplified in Plaintiff’s Exhibit No. 3, as charged in said Original 


Bill of Complaint. 

5. That the defendant J. E. Hanger, Incorporated, defendant 
herein, infringed upon said Letters Patent as respects claims num¬ 
bered 2, 3, 11 and 12 thereof, that is to say by making, using and 
selling artificial limbs, embodying said invention and improvement, 
patented aforesaid, as illustrated in Defendant’s Exhibit No. 1 and 
by making artificial limbs, embodying said invention and improve¬ 
ment patented aforesaid as illustrated in Defendant’s Exhibit No. 4, 
as charged in said Supplemental Bill of Complaint. 

6. That the plaintiff do recover of the defendant, J. E. Hanger, 
Incorporated, the profits, gains and advantages which said defendant 
has derived, received or made, or may hereafter derive, receive or 
make, by reason of said infringement of said Letters Patent as to 

each of said claims, and that the plaintiff do recover of said 
94 defendant any and all damages which the Plaintiff has sus¬ 
tained or shall sustain by reason of said infringement by said 
defendant. 

7. And it is hereby referred to the Auditor of this Court, to take 
and state to an account of said gains, profits and advantages and to 
assess such damages and to report thereon with all convenient speed; 
and the defendant, its directors, officers, attorneys, clerks, agents, 
servants and workmen are hereby directed and required to furnish 
to said Master, in writing, a statement of account showing said gains, 
profits, and advantages, and to attend before said Auditor from time 
to time as required, and to produce before him such books, papers, 
vouchers and documents, and to submit to such oral examination, 
as the Master may require. 

&^8MA^nerpetual injunction issue out of and under the seal of 
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its directors, officers, attorneys, clerks, agents, servants, and work¬ 
men enjoining and restraining them and each of them from directly 
or indirectly making or causing to be made, using or causing to be 
used, or vended to others to be used or in any manner, disposing of 
artificial limbs embracing the invention or improvement described 
in claims numbered 2, 3, 6, 8, 9,11 and 12 of said Letters Patent. 

9. That the plaintiff do recover of the defendant its costs and dis¬ 
bursements in this suit to be taxed, and that the question of increased 
damages and all further questions be reserved until the coming in 
of the Master’s report. 

10. And the defendant in open court praying an appeal to the 
Court of Appeals of the District of Columbia, the said appeal 

95 is hereby allowed and the Cost Bond on Appeal fixed at 
$ 200 . 00 . • 


11. In view of such Appeal so allowed it is further ordered that 
the aforesaid Decree insofar as it grants an injunction and orders 
an accounting shall be in all respects superseded, and that no in¬ 
junction shall issue and no accounting be had thereunder, pending 
such Appeal, nor until the Court of Appeals of the District of Colum¬ 
bia has sent down its mandate or other final disposition of said Ap¬ 
peal, provided said defendant file with the Clerk of the Court a 
bond for $20,000.00 (twenty thousand dollars) satisfactory to this 
Court conditioned that said defendant shall prosecute this Appeal to 
effect and answer all damages and costs if it fail to make its plea good. 

Entered February 23rd, 1923. 

JENNINGS BAILEY, 

Judge.' 

Approved as to form: 

EUGENE C. BROWN, 

Of Counsel for Plaintiff. 

PERCY H. MOORE, 

Of Counsel for Defendant. 


Memorandum. 

March 12, 1923.—$200 deposited by defendant in lieu of appeal 
bond. 

96 Assignment of Errors. 

Filed March 17, 1923. 

* * * * * * * 

And now comes the Defendant, J. E. Hanger, Inc., by Percy H. 
Moore, counsel and says that the decree entered in this cause on the 
23rd day of February, 1923, is erroneous and against the just rights 
of said Defendant as follows: 

1. That the Court erred in refusing to permit Robert H. Young 
to testify as an expert in the above entitled cause wfeh 'SnecT^SP^a 
witness by Defendant. . 
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2. That the Court erred in not holding the patent in suit invalid 
on account of abandonment of the invention by the patentee. 

3. That the Court erred in not holding claims 2, 3, 6, 8, 9,11 and 
12 of the patent in suit invalid in view of the prior art 

4. That the Court erred in holding that claims 6. 8 and 9 of the 


t&*3a 


patent in suit were infringed by the Defendant. 

5. That the Court erred in holding that claims 2, 3, 11 and 12 
of the patent in suit were infringed by the Defendant. 

6. That the Court erred in holding that the evidence of prior use 
does not show a use of these devices in such a manner as to render 
the knowledge of the invention accessible to the public. 

7. That the Court erred in entering a decree against the Defend- 

ant. _ • '• . . 

8. That the Court erred in not dismissing the Bill of Complaint 

for non-infringement. 


Wherefore said Defendant prays that the said decree be 
reversed and that the said Court may be directed to enter a 
decree dismissing the Bill of Complaint. 

PERCY H. MOORE, 
Counsel for Defendant. 


Service of a copy of the Assignment of Errors acknowledged this 
17th dav of March, 1923. 
fiUGENE BROWN, 

Counsel for Plaintiff. 


Memoranda. 


March 28, 1923.—Time to submit statement of evidence extended 
from day to day to and including April 23, 1923. 

April 23, 1923.—Statement of evidence submitted. 


Stipulation and Order Withdrawing Exhibits. 
Filed April 10,1923. 


It is hereby stipulated and agreed by and between counsel for the 
parties in the above entitled case that inasmuch as the following ex¬ 
hibits filed in this cause cannot be conveniently duplicated, viz. : 
Plaintiffs Exhibits Nos. A, B, C and 3, 4, 5, 6, 7, 8 and 10, Forster 
Cincinnati Letterhead (no number), Certified copy of Rowley rec¬ 


ord in interference Rowley vs. Martin (no number), Sketch of 
Original Bauer Leg (no number), National Artificial Limb Co. Catar 


logue (no number), Record Books of J. Forster, Artificial Limb 


lj to indicate the Journal: V 

- * _ _ _ _ * 


2' for Subsequent Journal and 


5' for Subsequent Journal and 

Catalogue (no number), 

• •. 

• . • •■••• . — 
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Defendant's Exhibits 1, l a , 4, Miniature model of Original Bauer Leg 
(no number), Full sized reproduction of Bauer Leg (no number) 
Rome Leg (no number) and copy of file wrapper of patent in suit 
(no number), that said exhibits may be withdrawn from the files of 
this Court by counsel for the parties in whose behalf the same were 
offered, to be forwarded to the Clerk of the Court of Appeals of the 
District of Columbia, for use at the hearing of said Court of Ap¬ 
peals on the appeal taken in this cause by the Defendant, J. E. 
Hanger, Inc., and that said physical exhibits are to be given the 
same force and effect and treated as forming part of the printed 
record. 

EUGENE C. BROWN, 

Counsel for Plaintiff. 

PERCY H. MOORE, 

Counsel for Defendant. 


So ordered this 9 day of April, 1923. 

JENNINGS’ BAILEY, 

Justice. 

99 Stipulation re Exhibits. 

Filed April 12, 1923. 

******* 

It is stipulated by and between the parties hereto that certified 
copies of all patents set up in Answers to Original Bill and Supple¬ 
mental Bill and an uncertified copy of patent 1,247,675 which were 
offered in evidence by Defendant and accepted and considered by 
the Court have been lost or misplaced, that uncertified copies of 
such patents furnished by Defendant be now accepted as evidence 
aud exhibits with the same force and effect as the originals or duly 
certified copies. 

It is further stipulated that Plaintiff having offered in evidence as 
exhibit 5, page 60 of Rowley Catalogue of 1911 which was accepted 
and considered by the Court and has been lost or misplaced; a dupli¬ 
cate thereof furnished by Plaintiff be accepted as evidence and ex¬ 
hibit with the same force and effect as the original. 

It is further stipulated that Plaintiff having offered in evidence a 
certified copy of Rowley record in interference of Rowley vs. Martin 
which was accepted and considered by the Court and which has been 
lost or misplaced, an uncertified copy thereof furnished by Plain¬ 
tiff be accepted as evidence and exhibit with the same force and effect 
as the original. 

It is further stipulated that a certified copy of the Rowley patent 
in suit was offered in evidence and accepted and considered by the 
Court-, and that the same having been lost or misplaced a duplicate 
certified copy thereof furnished by Defendant be accepted with the 
same force and effect as the original exhibit. _ 

100 It is further stipulated and agreed that 

the file wrapper contents of the Rowleyj^-g n t in suit having 
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Praecipe. 

To the clerk: 

Please prepare transcript of record for the Court of Appeals of the 
District of Columbia in the above entitled cause and include therein 
the following papers and orders. 

102 1. Bill of Complaint. 

2. Answer of Defendant. 

3. Amendment to Answer of Defendant. 

4. Order to Amend Answer. 

5. Motion to Strike out Parts of Bill. 

6. Order Striking out Exhibit 2 of Bill. 

7. Amendment to Bill. 

8. Motion to Strike out Amendment to Bill. 

9. Stipulation. 

10. Interrogatories. 

11. Order Denying Motion to Strike out parts of Bill. 

12. Amended Answer to Bill. 

13. Answers and Objections to Interrogatories. 

14. Amendment to Bill. 

15. Amended Answer. 

16. Motion to Amend Answer & Affidavit. 

17. Stipulation. 

18. Memo Opinion of Court. 

19. Affidavit of Hugh Hanger. 

20. Supplemental Bill. 

21. Answer to Supplemental Bill. 

22. Motion to Strike out Parts of Answer to Supplemental Bill. 

23. Motion to Amend Answer to Supplemental Bill. 

24. Court Order Denying Motion to strike out. 

25. Motion of Defendant to withdraw Exhibit (Bauer Leg). 

26. Order for Possession of Model. 

27. Motion to Amend Answer to Supplemental Bill. 

28. Order to Amend Answer. 

28. Order to Amend Answer. 

103 29. Memo Opinion of Court. 

30. Final Decree, Appeal & Order Allowing Appeal. 

31. Memo of Deposit of Cash with Clerk—lieu of Cost Bond. 

32. Stipulation as to exhibits. 

33. Stipulation & Order withdrawing Exhibits. 

34. Stipulation re certification and printing of record. 

35. This Praecipe and Stipulation. 

36. Testimony of witnesses for Plaintiff and for Defendant re¬ 
duced to narrative form as approved by the Court. 

37. Assignment of Errors. 

38. Uncertified copies of United States Patents to: 
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Palmer, No. 6,122, Defendant’s Exhibit Patents set up in 

Answer (no number). 


Palmer, 9,200, 

Reichenbach 41,238, 


Smith, 
Frees, 
Legran, 
Winkley, 
Collins, 
Hanger 
Morris, 
Rowley, 
Rowley, 


39,361, 
401,426, 
52,057, 
371,239, 
295,675, 
465,698, 
803,922, 
692,360, 
644,464, 
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39. Uncertified copy of United States Patent to: Hanger 1,247,673 
Defendant’s Exhibit 2. 

40. Uncertified copy of United States Patent in suit to : Rowley 
961,165 Plaintiff’s Exhibit 1. 

41. Forster Cincinnati letterhead Pl’t’f’s Exhibit (no number). 

42. Print Cincinnati letterhead Pl’t’f’s Exhibit A. 

43. Cut representing artificial leg Pl’t’f’s Exhibit B. 

104 44. Blue Print, Pl’t’f’s Exhibit C. 

45. Sketch of Original Bauer Leg, Pl’t’f’s Exhibit (no 

number). 

It is further stipulated that the following exhibits offered at the 
trial or considered by the Court may, subject to the approval of the 
Court, be treated as physical exhibits in connection with the appeal: 

46. Correspondence between Guy Forster & Defendant: 

Letters dated: Apr. 29th, May 5th & June 3rd, 1920. 

Telegrams dated: May 12th, June 2nd & June 3rd 1920, Plain¬ 
tiff’s Exhibit (nonumber). 

47. Additional correspondence comprising thirteen letters between 
Defendant and witness Forster, Plaintiff’s Exhibit (no number). 

. 48. Rowley-Forster correspondence, Dfdt.’s Exhibit (no number). 

49. Certified copy file wrapper and contents patent in suit, Dfdt.’s 
Exhibit (no number). 

50. Defendant’s Leg, Plaintiff’s Exhibit 3. 

51. Defendant’s “The Messenger” Plaintiff’s Exhibit 4. 

52. Page 60, Rowley Catalogue 1911 Plaintiff’s Exhibit 5. 

53. Cuts on pages 10 and 11 of Rowley Railroad .Folder of 1914 
Plaintiff’s Exhibit 6. 

54. Rowley back check and eye Plaintiff’s Exhibit 7. 

55. Rowley measure blank-Sexton Leg Plaintiff’s Exhibit 8. 

56. Certified copy of Rowley record in Interference Rowley vs. 
Martin Plaintiff’s Exhibit (no number). 

105 ' 57. Rowley leg, conforming substantially to patent in suit, 

Plaintiff s Exhibit 10: - 


Artificial Limb Catalogue, Platintiff’s Exhibit (no 

. 

. 

Forster Artificial Limb Business, Plain- 
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of the bill of complaint herein, and that defendants counsel informed 
plaintiffs counsel was a Hanger leg, the same having been sent by 
defendant’s counsel to plaintiff’s counsel in response to a telegram of 
September 27,1917, as follows: 

. “Chicago, Sept. 27,1917. 

Robert H. Young, Southern Building, Washington, D. C.: 

Send us Hanger leg and suspender mentioned in your letter and 
your written explanation or we will proceed as stated in our letter of 
twenty second. 

RUMMLER & RUMMLER. 

Paid. Charge to R. & R.” 


and to which telegram defendant’s counsel responded by telegram as 
follows: 


109 “Washington, D. C., Sept. 29. 

Rummler & Rummler, Tribune Bldg., Chicago, Ills.: 


Telegram letter twenty seventh reed, per suggestion Hanger send¬ 
ing you by express specimens. 


ROBERT H. YOUNG.” 


said Defendant’s leg to be used in evidence in this case and to be 
returned to Defendant’s counsel upon the final termination of this 
suit. The said Defendant’s leg is a complete artificial leg with the 
exception that the upper portion of the suspender is broken away. 

It is further stipulated that the Plaintiff is to furnish the Defend¬ 
ant within thirty (30) days from this date, a complete artificial leg 
and suspender made strictly in accordance with the patent in suit, 
and that said Plaintiff’s artificial leg and suspender are to be re¬ 
turned to Plaintiff upon the final termination of this suit. 

It is further stipulated Plaintiff shall have access to this leg for 
the purpose of introducing it in evidence herein. 

Plaintiffs Testimony. 

Thereupon the Plaintiff, called as a witness in its behalf, James 
F. Rowley, who, being first duly sworn testified as follows: 

My name is James F. Rowley; Occupation, manufacturer of ar¬ 
tificial limbs for more than forty years. I am the patentee of patent 
in suit No. 961,165. 

For a matter of 37 years I was classed as a journeyman limb 
maker working at the bench, making fittings of sockets, devising 
forms and inventing appliances, suspenders and parts for artificial 
legs. In that time, if I have counted correctly, there have been 
issued to me 30 United States Letters Patent, and several others are 
pending in the Patent Office now, that is several applications. I 
have either built in whole or in part, repaired, tak^^g^U^dg^ 
assembled, every artificial leg that has evwtg«^ t ' aU prominent 
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before the public in America, and many which never came into 
prominence. I have copies of every patent which is in print that 
has been issued by the United States Government on artificial legs, 
artificial arms and suspenders for artificial legs and arms, artificial 
knee joints, ankle joints, appliances and tools for artificial 

110 hands, and am familiar with the features of the devices cov¬ 
ered by said patents. I have personally fitted in excess of 

8,000 individuals; in that I mean that I have made and adjusted 
the sockets of 8,000 artificial legs to the wearer; have devised sys¬ 
tems of fitting which are in use in the manufacture of the so-called 
Rowley leg today. 

The artificial limb, suspender and back check of patent 961,165, 
being the patent in suit, was first placed upon the market by me in 
the Fall of 1910. Before that time the form of artificial leg and 
suspender for amputations above the knee which I was placing on 
the market was that shown in Patent No. 644,464, issued to me on 
Feb. 27, 1900. 

Of the artificial legs made by the Rowley Company in the United 
States since the date of the patent here in suit, June 14, 1910, three 
fifths are for amputations above the knee and two-fifths below. The 
same proportions then existed prior to the date of the patent* in 
suit and from the time I first placed upon the market the artificial 
limb and suspender of the Rowley patent No. 644,464 of February 
27, 1900. Prior to July 15, 1899, the time that I placed upon the 
market the artificial limb and suspender of patent No. 644,464, the 
proportions were reversed, three-fifths being for amputations below 
the knee and two-fifths were above. 

Generally in the artificial limb business including other manu¬ 
facturers besides myself, about two-thirds of the artificial limbs 
manufactured are for below the knee and one-third above. 

I have seen before the leg produced by Defendant’s counsel and 
referred to in the stipulation, and have examined it in connection 
with the drawings in Plaintiff’s Exhibit 2 and the description in 
Plaintiff’s Exhibit 2, both of which are attached to the bill of com¬ 
plaint herein. The drawing shows and said description describes 
the structure of Defendant’s leg. 

111 Mr. Rummler: Said Defendant’s leg is introduced in evi¬ 
dence, to be marked “Plaintiff’s Exhibit 3 Defendant’s leg.” 

It is stipulated that the sheet of drawings showing figures 5 and 6 
form a part of said Exhibit 2 and is a reproduction of two figures 
shown on the fourth page of a publication entitled “The Messenger,” 
published by J. E. Hanger, Washington, D. C., prior to the filing 
of the bill herein and on which figures in The Messenger certain 
reference numerals were added in ink prior to the making of such 

reproduction. 

* 

Mr. Rummler: Plaintiff offers in-evidence said publication, the 

Wn PlainfiflPo A. TV/l+a ^ 


same to be marked Plaintiff’s exhibit 4, Dfdts. “The Messenger.” 

The Rowley Compepy has issued and sent out to the trade since 
January 1911 more than~75,G00 catalogues and circulars descriptive 
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of the device of the patent in suit; from January 1,1911 down to the. 
filing of this suit we have had in our employ seven salesmen, each 
having a leg amputation above the knee, two of whom were branch 
house managers, each wore an artificial leg supplied with a suspender 
of the patent in suit. They cover the entire territory east of the 
Rocky Mountains, north of Texas, Tennessee, Georgia and Alabama, 
embracing New York, Pennsylvania, New Jersey and Delaware, in 
fact, covering everything but a few southern states and the eastern 
states. Their business was to advertise and sell the artificial leg and 
suspender in suit. We employed a nunber of salesmen who had one 
or both legs amputated below the knee, who also advertised it to the 
individuals who had a leg amputated above the knee. During the 
period above mentioned we maintained branch factories at Minne¬ 
apolis, Kansas City, St. Louis, Indianapolis, Cincinnati, Cleveland 
Pittsburgh and New York City. Cincinnati, Cleveland and Indian¬ 
apolis were drawn on for over-seas work, and those branches are 
closed and abandoned. This was during the year 1914. These cata¬ 
logues and circulars were sent to persons in different parts of the 
country who had one or more legs amputated. 

112 The other branches of mv business besides those called 
• upon for over-seas work are still doing business for the Row- 
ley Company. 

We have been supplying the British government with artificial 
legs since about the 15th of June, 1915, when we received our first 
order from the English Government. It became necessary to take 
many expert mechanics to the London factory in order to produce 
satisfactory artificial legs. As a result our forces in the States were 
somewhat depleted. The reduction of expert workmen then caused 
me to abandon three of the branches referred to. 


The catalogue shown me is one of the catalogues previously re¬ 
ferred to by me as being put out by the Rowley Company. About 
10,000 were published early in the year 1911 and sent out as needed. • 
The preface was marked January 10, 1911. The work of getting it 
together was all done in 1910. On page 60 of said catalogue is found 
a cut or description of the artificial leg we were putting out under the 
patent in suit. 

The circular shown me known as our railroad folder, was issued by 
the J. F. Rowley Company in the early part of the year 1914. If I 
remember right, this was a 20,000 issue. Pages 10 and 11 of said 
circular describe the artificial legs and suspenders I was putting out 
under the patent in suit. On page 11 is a cut under which appears 
the number “16” which represents Albert Ellis, an employee of this 
company, whose left leg is amputated above the knee. He is 
equipped or fitted into an artificial leg and suspender of the patent 
in suit. He is shown holding the leg section and foot extended on 
the thigh section, or, in other words, straight out before him. This 
is accomplished by the suspender of the patent in suit; in order that 
the manufacturers of other artificial legs might find it diffi- 
113 cult to convey a wrong impression of this picture, the photo”' ^ 
graph was made while the leg was in motion,- the leg section^"" 
and foot being drawn from a right angle to compfete extension, be- ; 
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with rawhide externally and enamelled. The same would be 
required of the foot and leg section. An internal finish for the 
entire leg and the proper suspender attachments to pass over and 
rest upon the shoulders, the webbing and hooks I have before 
described. 

Referring to the fifth page of plaintiff's exhibit 4, “The Mes¬ 
senger,” on which page appears a cut and under it the words “Can 
you do this?” I understand that the individual in question shown 
in the cut is equipped with a suspender attached to his artificial leg, 
which enables him to make a fair imitation of our cut No. 16 shown 
on page 11 Kailword Folder; one of the things which it has been 
physically impossible to accomplish with any other than the patent 
in suit is shown here. However, the individual finds it more to his 
advantage to be seated in other than a chair that has a back attached 
to it, the angle of the body being such to give greater stress on the 
suspender. There is nothing in the cut to indicate that the indi¬ 
vidual is wearing a suspender at all. It is presumed from descriptive 
matter that the suspender enables the party shown in the illustration 
to hold the leg at extension and do so easily. The dark line running 
along the upper part of the thigh section may or may not be a 
suspender. There is, however, a similar line on the under side of 
the thigh section. 

The Rowley Company has given notice to the public of the date 
of the patent in suit in connection with the selling or advertising 
of the devices made under said patent by stamping the number and 
date of the patent on the legs and suspenders, after the word patented. 

Approximately 14,000 artificial legs and suspenders were made 
and sold by or for the Plaintiff under the patent in suit between the 
date of said patent and the filing of the bill of complaint herein. 

Whereupon an adjournment was taken to Tuesday, September 24, 
1918, at 10.00 A. M. 

Met pursuant to adjournment. 

The testimony of James F. Rowley was continued. 

116 The leg and suspender of the patent in suit has several 
advantages over the leg and suspender of the patent No. 
644,464 not only in appearance but also in action. In the patent 
644,464 the device was entirely on the outside of the thigh section 
and had straps and cords on the external surface of the knee and the 
upper portion of the leg section, while the structure of the device 
of the patent in suit is nearly all contained within the structure of 
the thigh section and the knee section, leaving the external surface 
free from any addition to interfere with or show through the cloth¬ 
ing in the different positions the wearer might assume. Therefore 
being a nearer counterfeit of the natural so far as appearance is con¬ 
cerned. The structure of the device of the patent in suit provides 
more leverage and its action is more readily responsive when power 
is applied, as is illustra-de in cut No. 16 of plaintiff's exhibit 6 where 
the user is shown holding the leg section and foot ' ’ 
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level with the thigh section. This enabled the user to do not only 
everything which could be accomplished by the device of patent No. 
644,464 but to move his feet about while in a sitting position if he 
so desired. Often times the wearer of a leg for an amputation above 
the knee will use his remaining natural foot to pull back his 
artificial foot, thus bringing it nearer to the chair on which he is 
sitting. With the old device 644,464 it would be impossible to force 
the leg section and foot forward in a sitting position. With the de¬ 
vice of the patent in suit the foot may not only be moved forward 
but may be raised and crossed over the other foot at the ankle 
assuming another perfectly natural position. In addition to these 
a powerful leverage in waiting, such as is supplied by the device of 
the patent in suit, enables the wearer to walk over obstructions, for 
instance like railroad rails or similar obstructions without swinging 
the artificial leg sideways, and at the same time affords him a secure 
grip on his leg section as he is able to prevent sudden flexion 

117 of the knee by simply stiffening his shoulders or making the 
spinal column more erect. Thus the wearer may walk through 

snow or grass with certainty and security, to a degree not obtained 
in the device of patent No. 644,464. 

In order for a person, who was wearing the artificial leg and 
suspender of patent 644,464 to move forward the leg section, if he 
were in a sitting position and had pulled the leg section up close to 
the chair, he must use his remaining natural foot, if he had one, or 
his hand. The device of the patent 644,464 would not enable him 
by use of the suspender to pull it forward. First, because there is 
insufficient leverage in any form in which the device of patent 
644,464 may be adjustable; second, because of the fact that at full 
flexion of the knee the device was intended to do away with the 
leverage and draft. In other words, it was originally intended to 
operate the leg section in walking. 

The device of the patent in suit is less expensive to manufacture 
than that of the device shown in patent No. 644,464. 

We have applied the device of the patent in suit to a large number 
of artificial legs which were equipped with the device of the patent 
644,464, and if my memory serves me right $25 was collected in 
each and every case for the change. In 1910 we began the manu¬ 
facture of a so-called “special leg.” This artificial leg was equipped 
with the device of the patent in suit and priced to the public at 
$125. During the month of June, 1918 the price of this special leg, 
due to cost of labor, materials and other expenses, was advanced to 
$150. At the same time the price of the standard leg for many years 
selling at $100 was advanced to $125. During the time when I was 
selling the special leg equipped with the device of the patent in suit 
for $125, my price for the standard leg equipped with the suspender 
of patent No. 644,464 was $100. 

118 The only essential difference in the structure of the special 
leg as compared with that of the standard leg other than the 


in the suspender part and connections through which the 
operated the leg was that an ankle joint was substituted 
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for the coupling of the standard. This affected the cost of manu¬ 
facture possibly a half a dollar each. 

Q. 65. Was that the difference which caused you to state that the 
special leg equipped with the device of the patent in suit cost less to 
manufacture than that of patent 644,464? Please explain your 
answer in this respect more fully. A. The device of the patent in 
suit does not cost to exceed 50% to manufacture as compared with 
the device of the patent No. 644,464 being very much simpler, fewer 
parts and less material in the structure. 

Q. 66. By that do you mean the suspender and the structure of 
the leg? A. The device of the patent in suit, yes. 

I first made and connected the various parts of the device of the 
patent in suit and illustrated to others its operation during the month 
of June, if I remember rightly, in the year 1900. 

This is the device regarding which I testified in the interference 
of Rowley v. Martin in which the application for the patent in suit 
was involved. 

Cross-examination by Mr. Moore: 

There are fewer parts in the manufacture of the special leg which 
is the leg of the patent in suit than the standard. The entire 
119 straps 7 and 8 and their ball-bearing connections to the loops 
5 and 6 and their hinged connection to the portion attaching 
to the leg section are eliminated. Some of these parts do not appear 
on the drawings of the patent 644,464. 

The cost of the structure of the special leg will exceed that of the 
standard by one half dollar, but the cost of the structure of the device 
of the patent in suit is 50% less than that of the structure of the de¬ 
vice of patent 644,464. In other words, the special leg costs more 
to manufacture than the standard, but the device or suspender of 
patent 644,464 costs more to manufacture than the device of the 
patent in suit. 

X Q. 87. Did you manufacture the leg of the patent in suit and 
the device of patent 644,464 during the year 1917? A. Yes. 

In fixing the cost or selling price of the consumer or purchaser 
of our legs, I refer particularly to the device of the patent in suit and 
the device of patent 644,464, we do not take into consideration the 
cost of manufacture. Reputable artificial limb amnufacturers have 
always had an established price for artificial legs, usually at a figure 
which yielded them a profit, and ordinary changes in cost of produc¬ 
tion made no difference with the price. .Artificial legs cannot be 
sold on the same basis as staple articles such as boots and shoes etc., 
because of the restricted demand and the requirements which are 
necessary in order to make them comfortable and satisfactory. 

Whereupon an adjournment was taken to Wednesday morning 
9/25/18 at 10:00 A. M. 
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Met pursuant to adjournment. 

■ 

• * **. ' . ■ . ■ ■ •''V: •• 

James F. Rowley resumed the stand. 

X Q. 97. In answer to Q. 42 you have stated that the openings 
found in cut No. 14 carrying on each side of the opening to which 
the suspender straps suspends are termed “vents” or “venti- 

120 lators.” Does the opening through which the suspender ex¬ 
tends also function as a vent or ventilator? A. I should 

judge it might be so termed: A question of its sufficiency would be 
another matter. ' 

121 These side openings are sometimes used by the wearer in 
order to pull the stump stocking away from the end of the 

stump or to assist him in getting into the leg. Originally we used 
them in the device of the patent in suit as a- opening through which 
to connect up the suspender to the back check, as is shown in the 
drawings of the patent in suit. Nearly or about every artificial leg 
I know anything of is supplied with ventilators or some kind, larger 
or smaller. 


In the patent 644,464, as manufactured by the J. F. Rowley Com¬ 
pany and J. F. Rowley, its predecessor, the straps 7 and 8 of the 
drawing of the patent were carried down over the outside of the thigh 
section hinged with a coupling to a further strap which in turn was 
rigidly fastened to the leg section., The straps 7 and 8 passed 
through a leather keeper or guide attached to the thigh section, the 
purpose of which was to cause the strap 7 or 8, as the case might be, 
to maintain such a position on the external surface of the knee sec¬ 
tion as to give it the required leverage over the pivot and prevent its 
falling behind the pivot when walking. These straps passing 
through guides produced friction on the guide, and in the movement 
of the leg produced a friction with the knee section by contact with 
the result that full power could not be applied to the point of lever¬ 
age. Not only this but as the knee bent in a forward flexion, as in 
the act of stepping, the amount of leverage diminished as the right 
line from the guide to the rigid fastening on the shin piece approached 
the pivot point in bending the knee, while in the suspender of the 
patent in suit the leverage is practically at all times as great as when 
the leg is at full extension. Moreover it affords a more direct pull 
and is less trammeled in its action. 


By measurement an actual greater leverage may be obtained but 
the actual results from leverage cannot. In other words, it is 
122 plain that the straps 7 and 8 might pass over that point of 
the extreme front. surface of the knee which occurs the 



furthest distance from the knee bolt or pivot, and their distance to 
the pivot measured from there to the knee bolt would be greater than 
that of the attachment of the suspender of the patent in suit. The 
result obtained under the condition would be the same as caused us 
to abandon the crossing the straps 7. and 8 over the knee of the arti? 
ficial leg, which is shown in the drawings of. p 
The initial object sought in the device of 


sought in the device of the patent in suit was 
connected to the back check, a suspender so ar- 







ranged as to leave the body of the artificial leg free from harness 
externally. This was accomplished with the possible exception of 
mounting guides on the thigh section to regulate the action of the 
loop and a perforation at the front and back of the thigh section 
whose location in relation to the length of the leg is dependent upon 
the length of the stump leg. 


Redirect examination by Mr. Rummler: 


A misunderstanding occur-ed in the answer to Q. 65. The inten¬ 
tion was to convey the fact that the cost of the construction of the 
suspender proper of the patent in suit was 50% less than the cost 
of the construction of the suspender proper as shown and manu¬ 
factured in accordance with patent 644,404. The differences and 
costs of construction and material are as follows: 


123 Special. 

Suspender of the Patent in Suit. 


• 

Cost. 

No. 

Total cost. 

Metal back check. 

.$.08 Vo 

1 

$.08%' 

Fiber Roll. 

.03 

1 

.03 

Steel Plates. 

.01 

2 

.01 

Axle Pin. 

.01 Vs 

1 

.oiy 2 

Drilling . 

.05 

1 

.05 

Assembling. 

.10 

1 

.10 

Back check holder. 

.05 

1 

.05 

Screws. 

.01 

2 

.02 

Cord . 

.20 

2 

.40 


$.77 

Standard. 


Patent #644,464. 



Cost 

No. . 

Total cost. 

Ball Bearing Rollers. 

. $.25 

2 

$.50 

Straps. 

.25 

2 

.50 

Leather tabs. 

.10 

2 

.20 

Couplings. 

.03 

2 

.06 

Screws. 

.ooy 4 

4 

.01 

Cord . 

...... .02 

10 

.20 


$1.47 


I would simply add to that that the webbing passing over the should¬ 
ers of the wearer is the same for both suspenders. 


Deposition closed. 
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124 Record A, Notary Certificate, 

I, C. Alison Curry, a Notary Public in and for said County and 
State, hereby certify that James F. Rowley was by me first duly sworn 
to testify the truth, the whole truth and nothing but the truth; that 
his deposition was reduced to typewriting by me in the presence of 
the said witness; that the signature of said witness was waived by 
agreement of counsel; that the taking of said deposition was com- ■'US 
menced on Monday September 23, 1918 at 11.00 o’clock A. M. at 
the office of Rummler & Rummler, 1212 Tribune Building in the 
City of Chicago in said state, and continued as set forth; that the re¬ 
spective parties were represented at the taking of said deposition by - 
their respective counsel as set forth; that the exhibits recited were 
offered in evidence and marked and specially noted in the foregoing 
deposition; that I am not counsel or relative of either party or other¬ 
wise interested in the event of this suit, and that the foregoing is a 
true and complete transcript of the testimony of said witness and of 
the proceedings before me. ' 

In testimony whereof I have hereunto set my hand and seal this 
25th day of September A. D. 1918. 

C. ALISON CURRY, 

Notary Public. 

125 Record B. 

In the Supreme Court of the District of Columbia. 

Bailey, J. 

Trial Commenced June 10, 1920. 

. r, ■ 

Appearances: 

For the Plaintiff, Mr. Eugene Brown of Washington, D. C., Mr. 
William R. Rummler and Mr. Edwin Phelps of Chicago, Ill. 

For the Defendant, Mr. Percy H. Moore of Washington,- D. C., 
and Mr. Charles E. Brock of Cleveland, Ohio. 

Mr. Rummler: If the Court please, before the Defendant makes 
the Motion which he desires to make, may we put on a witness whose 
testimony will take about thirty minutes, and whom it is desired to 
release so that he may go to New York where he desires to go? 

The Court: It will be treated as if the Motion was made and argued 
before the testimony was taken. 

_ Plaintiffs Testimony. 

- 

• - 

Thereupon the Plaintiff, further to maintain the issues upon its 
• . - " * John D. Babkhotst, who, 


as follows 




Direct examination by Mr. Phelps 


My name is John D. Barkhurst, salesman for J. F. Rowley Co. 
I have been in the employ of that Company the last time since 1913, 
but I was with them prior to that time from the Fall or winter of 
1897 until the Spring of 1908.. During that earlier period I did 
shop work and also was salesman. 


Q. Did you ever see one of these devices before which is called a 
back check (exhibiting device to the witness) or might be 

126 called a back check control lever? A. Yes sir. 

I recall seeing a. device of that kind about 1900 or 1901 on 
a leg of Paul D. Sexton. 

Q. Were there any other features about that leg that tends to im-" 
press that particular leg upon your mind? And if so, state what 
those features were, briefly. A. Why, this back check or knee bolt 
that connected the knee and the shin portion together went right 
through this (indicating) and right in here (indicating) there was 
a little screw mat separated the tightener—the knee tightener; right 
on this front end of the check (indicating) there was a cross-piece in 
the artificial knee so when the knee came forward it struck it; we 
called it or termed it a bumper. 

The drawings of the printed copy of the patent here in suit re¬ 
semble the construction of the leg regarding which I have just testi¬ 
fied with one exception. So far as the use of the device of this 
kind,—that is, the back check which I have just testified about, con¬ 
forms identically to the leg which I have just testified about. By 
referring to this drawing which I have, the reference character 4 or 7 
indicates the knee bolt. It might be the connection to the tightener, 
but that is where the knee bolt goes through. I repaired the back 
check of the Sexton leg after it had been delivered to the customer. 

This back check and others like it were made in the shops of J. F. 
Rowley Co. by James F. Rowley and James Delay. 

Regarding the tightener,—at each end of the knee bolt there was 
a cone-shaped pressed paper—the cone was made out of 

127 pressed fibre—fibre paper, I should say, pressed fibre in a 
tapered shape or cone shape. The hole was large in the 

wooden end. The cone set right in the bolt, and when we screwed 
this screw in here (indicating) this cone-shaped device pressed in the 
cone, forcing it into the knee, causing the cone to work harder on 
the bolt. 

Q. You mention that the drawings of this patent differed from 
the Sexton leg—was similar to the Sexton leg with one exception; 
what was that exception? A. This little string running up from the 
Check; the Sexton leg didn’t have that on when I saw it. 

I would say “8”—“8” and “9”; “8” is the string, I guess, and “9” 
the hook it fastens to. 

Q.. You have mentioned that this string No. 9 was absent from 
the Sexton leg; do you know whether the.hook “8” of the patent 
which corresponds with the hook on this device, was then present 
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in the Sexton leg? A. Tcould not state for certain as to whether.it 
was or not. 

As I remember this check that was made had some kind of a 
hook on here (indicating). But I was not taking cognizance enough 
of the manufacturing end of it to know just exactly why that was 
not used in the Sexton leg. 

. • . • Y 

128 Cross-examination by Mr. Moore: . 

* . 

I fix the time I repaired the Sexton leg as follows:- I went to 
work for James F. Rowley Co. in the winter of 1897. I worked 
two years and six months in the factory; after that I went out as 
a salesman at intervals,—as the Chicago salesman, and I recollect 
the first time I worked on the Paul Sexton leg I was asked to do so 
by J. F. Rowley after coming in from a hospital. It was some time 
#fter I had gone out of the factory; see-sawing back and forth from 
the factory and out, because I had my outside wearing apparel on 
when I came in to repair this leg, and as near as I can recollect that 
was the time. 

I do not know as I necessarily saw all parts. My attention was 
not called to examine’all parts. I knew what the limb was, because 
I had worked in the factory. I know it was a Rowley leg. The 
one exception, it had the later device on it, and that is the part I 
worked on. 

The shoulder strap was attached to the outside of the shin portion 
of the leg. 

They were working on a back check, of course, at the time I was 
in the factory, and it was made with a hook on it for the purpose 
of attaching a suspender. The suspender was not attached to the 
hook on the Paul Sexton leg when I worked on it. 

Q. Did you see any other Rowley leg on or about that time with 
a hook on it? A. Yes, all those checks were made with a hook on it. 

I never saw a shoulder strap attached to a back check in action, 
not to this eye that you speak of. 

129 Q. Do you mean to say that all the legs which Rowley was 
making at that time were equipped with metal back checks 

having some means attached thereto—that is, carried by the back 
check to which a shoulder strap could be attached? A. No, I did 
not say that. 

Q. Were they making any legs at that time corresponding to that 
description? A. I will say yes. 

Q. About how many of those legs were being put out? A. Well, 

T could not say as to that. I know there were a lot of checks made, 
because we Had plenty of them around there, but this is the only 
one I call to mind I worked on and can testify I worked on, be¬ 
cause I have a good reason to know what time it was. 

Q. But you saw a number of others. A. I did. 

- -V --- . ... 

... i 5, v.. < V- * . 
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limb was, because I bad worked in tbe factory. I know it was a 
Rowley leg. The one exception it had the later device on it, and 
that is the part I worked on. By “later device” I meant the newly 
equipped device that had been put on this leg that we had not used 
a great deal in the factory, that is, this back check I have already 
testified about. 

When I mentioned that I had not seen any Rowley legs with a 
shoulder strap connected to the back check, or to a back check, I 
meant around the period 1900 and 1901. We have one now with 
the suspender attached to the back check and I have seen those. 

130 Recross-examination by Mr. Moore: 

Q. When did you first see a Rowley leg with a suspender con¬ 
nected to the back check? A. Well, I would have to study a little 
on that. I don’t just exactly know. 

Q. You did not have to study very long to tell when you first saw 
the Sexton leg. Can’t you just as readily recollect when you saw 
the Rowley leg with the suspender connected with the back check? 
A. No; I don’t right now. 

Further redirect examination by Mr. Phelps: 

The Rowley Company in 1913, the date since which I last worked 
for them, were putting out legs wherein the suspender was connected 
to the back check on the inside of the leg. 

I left the employ of the Rowley Co. in 1908 on Decoration Day. 
On that date the Rowley Co. so far as I recall, were making use of 
the suspender on the back check on the inside of the leg. 

Q. So that some time prior to 1913, anyway, you recall seeing 
Rowley legs, with the suspender strap connected with the back- 
check on the inside of the legs? A. Yes, sir. 


Further cross-examination bv Mr. Moore: 

V 

Q. When did the James F. Rowley Co. discontinue making artifi¬ 
cial limbs having what we call an outside control; that is, the 
shoulder suspender connected to the outside of the lower 
137 limb section? A. They never have. 

Q. How long did the James F. Rowley Co. continue to 
make legs .similar to the Sexton leg about which you have testified? 
A. Not very long. 

Q. A month, or a year, or how long? A. Well, I don’t think 
that the legs—-each and every leg that was made had that kind of 
a back check in. The back check that was made as near as I can 
recollect, they never made but one litter of them. When they put one 
in, that was his business, and not mine. I know this was in and I 
worked on it; I repaired it, and worked on it. 

Q. I believe you have stated, have you not, that the purpose of 
the eye on the back-check was to permit the connection being made 
between the suspender and the back check? 
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, What I claim as my invention and desire 
to secure by Lexers Patent is; 

15 1. The compilation of a thigh section, a 

leg section piv-otally connected thereto, a 
pair of suspender guides on the thigh sec¬ 
tion. a suspender loop passing through st.id 
guides and adapted to pass over and he sup- 
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SO a leg section pivotally connected together, a 
member extending upward from the leg sec- 
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lion into the lhteriorj of the thigh section, 
and a suspender loop slidingly connected to 
said thiffh section and adapted to pass over 
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tive thereto, adapted to pass 
Vpported on the shoulder of 
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Section on its knee-joint 
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a leg-section pivotally connected together, A 
knee-bolt extending across the thigh-section 
at said pivotal connection, a back-check of 
rigid material extending from the leg-sec¬ 
tion to the interior of the thigh-section', u 
sleeve surrounding said knee-bolt and rig¬ 
idly secured to the back-check, and a sus¬ 
pender-loon slidingly engaging the thigh- 
section anu having a connection to the back- 
check adapted to movo the leg-section for- 7& 
ward on its pivotal connection t<ythe thigh- 
section, through an upward tension on said 
loop. 

6. The combination of a thigh section and 

a leg section pivotally connected together, 80 
a back-check of stiff material secured to the 
leg section and extending to the interior of 
the thigh section, and a suspeyder loop. 
Blidingly engaging the thigh section and 
having an extension operatively connected 88 
to said back-check at a point within the 
thigh section and removed from the axis of 
said pivotal connection. 

7. The combination of a thigh-action and 

a leg-section pivotally connected together, 90 
a knee-bolt extending across the thigh-sec¬ 
tion at said pivotal connection, a back-check ' 
of rigid material extending from the leg- 
section to the interior of the thigh-section, u 
sleeve secured to the leg-section and engug- $5 
ing said back-check, and a sleeve surround¬ 
ing said knee-bolt and rigidly secuted to the • 
back-check, and a suspender-loop; slidingly 
engaging the thigh-section and having 'a 
connection to the back-check adapted to 100 
move the leg-sectioir forward oA its pivotal 
connection to the thigh-section, through an 
upward tension on said loop. . * 

8. Tho combination with a thigh-section 
and a leg-section pivotally connected to-,105. 
gether, of a lever fulcrumed in the thigh- 
section and having upper and lower arms, 

the lower urin being connected with the leg- 
section, a suspender connected with the up¬ 
per ann.of the lever, and means cooperating no 
with the lover for limiting tho forward 
movement of the leg-section, substantially 

as set forth. . ' , , 

1). The combination with a thigh-section, 
a leg section and a pivot connecting the 116 
same, the thigh section being provided in its 
sides above said pivot with openings and in 
its rear side with a slot, a lever mounted on 
said pivot and having an upper arm ar- 


m 






c0 11 nec^uTo s loop and runn 1; 1 gTTfTti c i 1 1 : 

60 side of the tl Igk-section, and intermediate 
means connecting said extension wiih said 
leg-section arffl adapted to. move tho leg- 
section on its knee-joint through an upward 


section and secured to the latter, and a sus- 
p( ndi r fiaving niernlxMN which-puss through 
the side openings of the thigh section and 12(5 
are seemed to the upper arm of said lever, 
unimttmi iullv as set. forth. 


iff 


tension on said loop. . , 

5. The combination of a thigh-section and 


substantially as set forth. 

10. The combination of a tlwgh section, a 
leg section pivotally connected, therewith, a 
suspender loop slidingly competed to the 130 
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14 adapted to pass over one shoulder of the 
wearer. A similar strap 15 engages the pul¬ 
ley 12 and has its upper end 10 adapted to 
pass over and bo supported upon the other 60 
shoulder of the wearer. The part of the 
back-check 5 which projects forword of the 
sleeve 7 abuts against a pad 17 when the 
leg-section is in the straightened position 
relatively of the thigh-section. The pad 17 65 
is supported on a cross-piece 18 which ex¬ 
tends across and is rigidly secured within 
the thigh-section. * : , v • 

The strap 13 is slidingly connected to the 
thigh-section by means of the guides 18 and 70 
19. The strap 15 is similarly slidingly eon- 


To all whom it may concern: 

Be it known that L James F. Rowley, a 
citizen of the United States of America, 
and a resident of Chicago, in the county of 
6 .Cook and State of Illinois, have invented 
certain now and useful Improvements in 
Artificial-Limb Suspenders and Back- 
Checks, of which the following is a speci¬ 
fication. 

10 The main objects of this invention are to 
^provide an artificial limb and suspender 
embodying the invention described in my 
Patent Number 644,464, but in which the 
connection between the suspender and the 
16 leg-section, whereby the latter is moved on 
its knee-joint, is made through the interior 
* of the thigh-section, instead of being made 
outside oi the knee-joint as in the specific 
form of said invention shown in the draw- 
20 ihg forming part of the specification of said 


nected to the thigh-section by means of a 
guide 20 at the front and a similar guide at 
the rear, corresponding to the guide 19. 

The operation of the device is as follows: 
The upper parts 14 and 15 of the suspender- 
loops pass over the shoulders of the wearer 
ana support the thigh-section in proper po¬ 
sition upon the stump-leg. When the wearer 
stands in an erect position, the suspenderr 
loops will draw upwardly on the strap 9 
and on the forwardly projecting end of the 
back-check 5, and will thereby pull the leg- 
section toward tho forward limit of its piv¬ 
otal movement on the thigh-section, mien 
the wearer bends forward slightly or lowers 
his shoulders, or raises the tlngh-section for- 


patent} and to provide a suitable form of 
back-check and connection between the back- 
check and the suspender whereby tho leg- 
section may bo moved forward on its piv- 
26 otal connection with the thigh-section. 
These objects are accomplished oy the de- 
; vjee shown in the accompanying drawings, 

; in which: 

Figure 1 is a vertical section of an arti- 
30 ficial limb partly broken away, showing 
ttye interior connections of the suspender 
with the leg-section. Fig. 2 is a front ele¬ 
vation of an artificial limb and suspender 
constructed according to this invention and 
36 having the lower part of the leg-section 
broken awayi Fig. 3 is a side elevation of 
thb same device with the upper parts of the 
suspender broken away. 

In the construction shown, the thigh-sec- 
40 tion 1 and the leg-section 2 are pivotally 
connected at the knee-joint 3 at each side of 
the leg. A knee-bolt 4 passes through the 
thigh-section between said joints 3. The 
back-check is of rigid material and is sc- 
45 cured to the leg-section 2 by means of a 


wardly, as in the act of walking, tho shoul¬ 
der-straps will cease to draiy upwardly on 
the strap 9, and will permit tlie leg-section 2 90 
to move backward ly on its pivotal connec¬ 
tion Adth the thigh-section. To straighten 
the leg-section or bring the samo forward 
toward a position of alinement with the 
thigh-section, the wearer will straighten his 05 
body or raise the shoulders so as to exert an 
upward tension on the suspender-loops and 


the strap 9. 

.In any position of the leg, the free for¬ 
ward and backward movement of tho body loo 
of tho wearer is not interferred-with, since 
the straps 13 and 16 will slide|frcely through 
the pulleys 11 and 12 and through the 
guides on the thigh - section The sliding 
connection of the suspenderjoops with the ion 

over the shoulders of the Wearej; whei? he 
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061,165 


thigh section and adapted to pass over and ] wd said, shoulder strap, extending through 

section, a 


the interior of the thigh-section. 

' 12. The combination of a thigh section, a 
leg section pivotally connected thereto, a 20 
suspender loop operatively connected to the 
outside of said thigh section and having a 
flexible extension running to the interior of 
said thigh section through holes in the 
Walls thereof, and rigid connecting means 25 
between said extension and said leg section. 

Signed at Chicago this 18th day of Octo¬ 
ber 1906. • l • • 

JAMES F. ROWLEY. 

-Witnesses: 

Wm. R. Rummleb, 

L. A. Smith. 


comprising a loop having a rotating, shift¬ 
ing movement relatively of said point and 
adapted to extend over the shoulder of the 


16 wearer to form a shoulder strap, and said 
suspender having a part, between said point 
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experience in this line of work, to his knowledge of prior art and 
prior construction. 

“Deposition Closed.” 

Adjourned until Monday, June 14th, at 10 A. M. 

The Court Met pursuant to Adjournment on Thursday last Justice 
Bailey Presiding. 

Present the same Counsel as before. 

The Court: Now, what is the special point in this patent that dif¬ 
fers from the previous one 

Mr. Phelps: The special point in this patent is the control of the 
leg, the shin section, that is, this lower section, by means of a sus¬ 
pender entering below the section, and entering this thigh section, 
and connecting in some suitable manner to the leg section, whereby 
the wearer may take advantage of the elastic characteristics of the 
body for the purpose of controlling the shin section. It permits 
one in walking to operate it just as one does a natural leg, in throwing 
the thigh section forward and at the same time bringing the shin 
section forward, so that in stepping he gets a perfect balance of him¬ 
self upon that leg upon the floor. And as will be observed from some 
of these exhibits, the exhibits illustrate how the wearer is enabled to 
obtain that extraordinary control over the leg whereby, even in sit¬ 
ting down he may stick his thigh out straight by the control of the 
suspender, bringing the shin section up with the thigh, and 
139 even when standing, balancing himself and throwing his 
thigh out, he may by control of the body, move the shin 
section into, alignment with the thigh. 

Now, it differs from the prior art in that in this particular leg the 
control is on the inside of the thigh. The only other patent in the 
prior art which shows or provides any means of control of the shin 
section is the Rowley patent numbered 644,464 which Mr. Rummler 
referred to on Thursday, which has been litigated throughout its 
entire life, and has been sustained by the Courts in several circuits 
as a generic patent in this manner of controlling the shin section. 
This differs from that in that the control enters in the thigh, and 
then to the part which prior to that time has been on the outside— 
incidentally, perhaps the Court might like to glance at the Rowley 
patent to which I have just referred, where you will observe that the 
straps which connect with this suspender are on the outside of the 
thigh and shin section and come down below the knee and connect 
to the shin section. Both the prior patent and this patent accom¬ 
plish the same fundamental result, that is, the control of the shin 
section; and as I said, that is the first patent in the prior art to pro¬ 
vide such control. And it appears from Mr. Rowley’s deposition, and 
it will further appear in the testimony, what the advantages are in 
having this control on the inside, so as to eliminate obstructions and 
projections that would appear when one sat down if they were all 
on the outside, and greater leverage whereby where when one is sit¬ 
ting he has as great control when sitting as when standing, which wag 








not obtained or obtainable in the prior leg. That is the gist of this 
invention as distinguishable from the prior art. 

The Court: Is the fact that it has been infringed disputed? 
140 Mr. Broek: That is disputed, Your Honor. 

Mr. Phelps: The question is, has that leg embodied in it 
the fundamental idea on which a monopoly was granted to Mr. 
Rowley, which, as I said, is inside control for the shin or leg con¬ 
struction. 

The Court: Is it your idea that it is so operated? 

Mr. Phelps: That that inside control is connected to the 
pender and is so arranged that it is a rotating, shifting arrangement 
in regard to the thigh section. That is essential, as will be pointed 
out. So that to recapitulate, we claim that anything is an infringe¬ 
ment which embodies a suspender passing up over the shoulder and 
having a shifting, rotating arrangement with the thigh and having 
as a part thereof extending into the interior of the thigh, and having 
means connected with the shin section whereby a movement of the 
shoulders "will make it possible for the wearer to operate the shin sec¬ 
tion, giving him an absolute voluntary control. The matter of the 
back check is a detail, or a refinement, you might say, of that funda¬ 
mental idea. That is the particular form in which Mr. Rowley made 
use of his back check. They have modified mechanically their back 
check, but they have, nevertheless, appropriated the invention. 

With regard to the claims sued upon, the bill of complaint origi¬ 
nally specified that we are suing upon claims 2, 3, 5, 6, 8, 10,11 and 
12. We are proceeding with this case and we will eliminate in con¬ 
sideration the claim 5, resting our case upon the other claims. 


Plaintiffs Testimony. 


Thereupon the Plaintiff, further to maintain the issues upon its 
part, called as a witness in its behalf, James F. Rowley, who, being 
duly sworn, testified as follows: 


Direct examination by Mr. Phelps: 


My name is James F. Rowley, I will be 61 years old in July. I 
reside at Chicago, Illinois and I have been a limb manufacturer more 
than 42 years. 

141 In my deposition at Chicago in 1918 I stated that I made 
improvement illustrated in patent 961,165 in June 1900. 

I recall the occasion upon which this device was made. The ques- 
tion of the straps drawing over the outside of the knee and their ap¬ 
pearance in the wearing apparel was discussed with Elmer C. Moore W& 
and Charles B. Martin, employees of mine at that time, and as a re¬ 
sult of that discussion an artificial leg, which was being manufactured 
for one Paul D. Sexton, then paymaster for the Metropolitan Elevated ^ 
Railway of Chicago, was taken while in the rough state, and a sus¬ 
pender connection made to the front end, or front arm of the back M 
check and connected up to the loops of the suspender which is sup¬ 
posed to pass over the shoulder. This was examined by both Moore 
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and Martin. Martin operated it and found that by an upward ten¬ 
sion on the suspender the leg section came into perfect alignment 
with the leg,—with the thigh piece. The suspender was afterwards 
taken off of the leg, and it was finished up and delivered to Mr. Sex¬ 
ton with the suspender built according to the specifications of the 
patent numbered 644,464 of 1900. The reasons for not using the 
suspender at that time,— the other patent had just been issued, 
and literally covered in form the attachment which was slidingly 
connected to the leg section in general, the pivotal connection; con¬ 
sequently it covered this form. That was one reason for not using 
it, and another was that we did not believe it was as durable; that 
those cards on the inside would not wear as long as or as well as the 
leather straps on the outside of the artificial leg. 

The Sexton leg was the first one that was equipped with inside con¬ 
trol of this character. 


This particular use of the suspender on the inside of the thigh 
section in the Sexton leg is impressed upon my mind. 

142 Well, to begin with, Paul Sexton was one of those nice 
looking genteel gentlemen that you naturally take a liking 
to, and he was already wearing a Rowley leg, and in that day I was 
working at the bench, as I had been for years, and have been for 
years since then. I undertook to make him the artificial leg my¬ 
self. I made the knee; made all parts of it. I assisted in making 
other parts of it. The back check was made by James Delay; the 
foot part of it, if I remember was made by Guy Veese. I fitted the 
leg on the gentleman; arranged every part of it. I made all the ar¬ 
rangements for his testing out a new form of knee tightener, consist¬ 
ing of two fibre cones, having a mechanism that caused them to 
travel lengthwise of the bolt. They w’ere cone-shaped and fitted into 
cone-shaped openings in the knee section, their purpose being by the 
turning of a screw to take up all wear which might take place in the 
leg and make it logy, so that it would not have a quick, jerky action. 
when the suspender was applied. The leg was supplied with a back 
check similar, or practically the same as the one shown on the draw¬ 
ing of the patent, being a piece of steel tube which had been curved, 
having a double sleeve brazed onto it and fitted to the knee bolt. 
Forward of the sleeve in the knee section w’as a wood section, crossing 
the end of the knee, forming a detent, preventing a tension forward 
beyond the joint of alignment. The detent practically filled the 
forward end of the knee to such an extent that it was necessary to 
make a hole through the cross bridge there or detent for the string to 
pass through. This was done, as a screw eye was used for the at¬ 
tachment of the string, it being screwed into the wooden filling in 
the end of the tube, which was necessary to recess the long side of the 
detent in order to allow the back check to contact with the detent. 


I did all this work myself. 

143 I establish the date by this measure blank in the Sexton 
case, it is numbered 4368, and the measurement was received 
on March 26, 1899. We measured every case, and when we were 
through with it and it was finished out we filed it away: preserved it. 
I obtained this blank from the files of the J. F. Rowley Com- 
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on the date on which it is dated there^ the 26th of March, 1899; 
that was the usual thing. 

Mr. Phelps: This blank is offered in evidence as plaintiff’s ex¬ 
hibit No. 8, Rowley measure blank, Sexton leg. 

I account for the lapse of time between the date of taking the 
measurements and the work on the leg to various matters. Mr. 
Sexton was wearing an artificial leg; there would necessarily be no 
hurry; I was doing the work myself; we had carried them sometimes 
as long as three years from the time of measurement for other arti¬ 
ficial legs. I can fix the date of my working on the Sexton leg by 
the fact that it was during the period that Martin was employed 
in the office, and he went out of the office in December, 1900, for 
good. It was during the time that Moore was employed in and 
about the office and the shop. A. It was shortly after the issue of 
the other patent, as I have said in describing it, giving as a reason 
why we did not immediately make application for a patent on it 
that the other patent had just shortly been issued. 

Martin & Moore were present and witnessed this demonstration 
of the Sexton leg with the suspender attachment on the interior of 
the thigh. 

The Sexton leg was back in my office or shop again after being 
delivered to Mr. Sexton for slight repairs and readjustments, and 
slight changes. Barkhurst made some of these repairs. The man 
who testified here Thursday. I made some of them and Mr. Moore 
made some of them. 

144 Q. With regard to the drawings in your patent 961,165, 
how does the construction there illustrated' compare with 
the construction used in the Sexton leg at the time these demonstra¬ 
tions were made. (The witness was handed a photographic en¬ 
largement of the patent.) A. Well, the bridge 18 more nearly 
filled the end of the knee in the Sexton leg than it appears to in 
the drawings, with the result that it was necessary to recess the un¬ 
derside of the bridge and perforate it so that the string 9 might 
pass through the opening and be attached to the eye 8, thus connect¬ 
ing the suspenders to the leg section. I want to say relative to the 
structure of the suspenders shown in the drawings that at the time 
of the experiment—the experimental test, we gave no thought to any 
other structure than the suspender—structures which existed about 
the factory. As a result we have the loop as it appears in patent 
644,464. We have the rollers and the strap attachments—I think 
they are numbered “strap 7 and 8” in that patent, which are used 
in a certain sense to connect up with the interior or with the eye in 
the end of the back check—producing an operative action. In 
other respects, though, except the structure of that bridge, the con¬ 
struction used in the Sexton leg was identical with what is shown 
here in the drawings—not exactly identical; it was, with the excep¬ 
tion that detent 18 more nearly filled the end of the thigh section 
and did not allow room for the screw eye and the string 9 to pass 
between the wall and the detent. With that exception it is the 
same thing. 
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I understand that Mr. Martin is in Xos Angeles; that he is a 
member of the firm of Martin & Davis, or Davis & Martin—a mem¬ 
ber of the association. I have understood that Mr. Moore was in the 
employ of the Hanger—J. E. Hanger, Incorporated. Beyond that 
I do not know anything about them. 

145 The Sexton leg was returned to me permanently and it 
was used in the interference with the Charles B. Martin* I 

have referred to, which arose over the granting of this patent. 

That leg was exhibited to the various tribunals to which that in¬ 
terference was taken, including, I think, the District Court of Ap¬ 
peals of the District of Columbia. It was burned up in the fire 
of August 13, 1918 in the shop of J. F. Rowley Company at Chicago. 
This fire was so extensive that the Insurance companies paid us about 
$7,000 for machinery and material lost. 

Mr. Phelps: At this point I want to offer in evidence a certified 
copy of the Rowley record in the interference of Rowley vs. Martin. 

Q. In your deposition you referred to certain advantages which 
the device of the patent here in suit has over your prior construc¬ 
tion, which advantages you have also mentioned here in your tes¬ 
timony today. Are there any other points of advantage with re¬ 
gard to this inside control over the outside control that you can 
think of? A. Aside from the svmmetrical formation of the knee 
the inside control enables the user of the leg with the inside control 
when sitting, with slight exertion of the shoulders, to carry the leg 
section out in alignment, with the thigh section, to pick it off the 
floor, to throw it over the other ankle—a perfectly natural procedure 
and these things cannot be accomplished with the other. It affords 
more leverage in the operation of the leg; it is more certain in its 
action, has less lost motion, and has a tendency to give a greater 
confidence to the wearer than is had in the old style structure rep¬ 
resented in patent 644,464. 

Mr. Phelps: I offer in evidence Plaintiff’s exhibit No. 10, which 
is a leg purporting to conform to the stipulation in Mr. Rowley’s 
Chicago deposition and I am prepared to have Mr. Rowley 

146 prove its manufacture and construction, if that is deemed 
necessary. May this exhibit be referred to as “The Rowley 

leg, conforming substantially to the patent in suit.” 

The Court: Will you examine it, and if you have any doubt, 
about it- 


Mr. Moore: We will be willing to stipulate that insofar as 
counsel can see it is constructed in accordance with the patent. 

By the witness Rowley. The construction of Plaintiff’s exhibit 
10 is not exactly the same as the patent in suit, in that the eye in 
the back check is not far enough forward of the bridge, or that the 
bridge extends further forward here than it does in the drawings. 
Otherwise, so far as I can see, it is identically the same thing. This 
leg was made by workmen under my supervision. 

Q. Have you seen before and examined Plaintiff’s exhibit No. 3, 
Defendant’s leg? A. I have. 

Q. Will you compare this leg with the patents in suit and ex¬ 
plain—and compare therewith the function of this leg and the 
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manner of operation, referring to and using reference letters in 


enlargement of Plaintiffs exhibit No. 2, Defendant’s leg; also, if 
you desire, reference characters in the . drawing of the patent in 
suit? A. The question relates to the artificial leg and suspender of 
the Defendant, and the artificial leg and suspender of the Plaintiff, 
as I understand it. I presume that the upper ends of this flexible 
medium here (indicating) is intended to attach and form a loop 
over the shoulders. 

The Court: You are referring now to the Defendant’s 
147 leg? A. This is the defendant’s structure; this flexible 


medium passes inside of the thigh section and connects up 

- - - S3 ;£ ■ 


with the leg section at a point outside the center of the pivot or 
hinge—a connection through the knee tension then applied to this 
strap will, if the limb is flexed, cause it to move into alignment with 
the thigh section. As nearly as I can ascertain, taking this artificial 
limb apart, it is built in keeping with the drawing of the Defend¬ 
ant’s structure as shown in figures 1 and 2. 

Q. You refer to Plaintiff’s exhibit No. 2? A. Yes; that is Plain¬ 
tiffs exhibit No. 2. Apparently all the parts are here; the operation 
is identical with that of the patent in suit; the flexible medium ex¬ 
tends through an opening in the thigh, and is connected to the leg 
section at a point outside of the pivot; an upward tension on the loop 
causing the leg section to move into alignment with the thigh sec¬ 
tion; the function of the suspender is practically the same in every 
sense of the term; the means are the same; it accomplishes the same 
means in the same way. This strap (indicating) here in a measure, 
so far as operation is concerned, produces the same result as string 
9 of the patent in suit. The eye which is marked “8” in the draw¬ 
ing of the patent in suit answers the same purpose as the roller; in 
the Defendant’s roller—I cannot see what the figures on it are 


Q. 8-B. A. 8-B of the Defendant’s drawing of the Plaintiff’s ex¬ 
hibit No. 2. Back check and suspender connection of the complain¬ 
ant’s drawings of the patent in suit is a combination, the Defendant 
having made two parts do the work of one, in that he has separated 
the connection with the leg section from the back check, or, in other 
words, it is not integral therewith; yet, when assembled, and all the 
screws tightened up the back check in both devices or in both 
148 drawings, that of'the complainant and that of the defendant, 
become a part of the leg section, having no relative move¬ 
ment on the knee bolt, and being screwed rigidly home at every 
point. 


Cross-examination by Mr. Moore: 


The functions of the back check in the Rowley patent are first 
to act as a detent, and second as a suspender connection. As a de- 
tent, or stop, to prevent the leg section from passing the point of 
alignment. I wouldn’t say that these are the only purposes; they 
are about the only ones that are ever used. 

As I have stated we utilize the back check in throwing the leg 
section forward, or bringing it into alignment with the thigh section. 
We could bring about that operation without the use of a back check. 
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Q. Can you do so in the deviec of the patent in suit? A. Yes, 
we did it with the old suspender. 

Q. Please answer my question, yes or no. A. Why, I am 
answering it. We have done so in thousands of cases. 

Q. In the patent in suit, if you were to sever your back check, 
say between the points bearing reference Nos. 5 and 6, could you 
effect the operation of throwing the lower leg section forward? A. 
No, neither could he walk on the leg if you would cut it in two in 
the middle. 

The Sexton leg was the only one in which I connected the sus¬ 
pender to the back check at that time. That was the only leg which 
I made for demonstrating purposes at that time. We began making 
these legs commercially in 1909 or 1910. The Sexton leg was the 
only one made up to that time with the suspender attached to the 
back check; that is, of which I have knowledge. 

149 Q. Was the Sexton leg the only one made in which the 
suspender could be connected up with the back check up to 

that time? A. Oh, no; some 35 or 40 others made with back 
checks for that purpose. The suspender was not connected up, be¬ 
cause we did not see fit to put it out. 

Q. What do you mean by “flexible medium” in the Rowley pat¬ 
ent? A. The connnection—this string 9, if you please. 

Q. To what part is the flexible medium connected in the Row- 
ley patent in suit? A. It is connected at one end to the loop pass¬ 
ing over the shoulders—the suspender end; at the other end, with 
the eye 8 in the back check. 

Q. Now, will you please point out in detail just what constitutes 
the loop; and then point out what constitutes the flexible medium? 
A. The loop in the patent in suit is, in reality, two loops, one pass¬ 
ing over the right shoulder, and the other over the left shoulder, by 
examination it will be seen that each of those loops are continuous, 
and they are connected together at the eye in the back check. The 
loop of the Plaintiff’s exhibit—defendant’s manufacture—it is 
marked No. 2, I believe—The flexible medium in the patent in suit 
forms the lower section of the loop; the string marked 9, which con¬ 
nected up with the upper loop by the rollers at the side—rollers on 
each side.. 

Q. What forms the loop at the upper end of the suspender? A. 
The webbing, which passes over the shoulders and across, coming 
front and back to the rollers. 

Q. Do I understand you to mean that part marked 13 and 14 to 
the right of figure 2, and the parts marked 16 and 15 to the left of 
figure 2, when connected together, form two loops. A. Yes, 

150 they form two complete loops, although they are connected 
together at the back. 

Q. That the flexible medium 9 has a sliding connection to these 
loops at either end? A. W-ell, it forms a part of the loop; you 
might term it a compound loop, if you wish to. 

Q. In what way does part 9 form a part of the loop? A. You 
will notice that it forms the lower end of the loop; it is in passing 
through the eye 8. 
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; • - Q. If you removed the part 9 it would still form a loop? A. The 
part 9 finishes out a loop which is joined together at the back of the 
suspender. 

Q. If the part 9, to repeat my question is entirely removed from 
the device, would you still have two complete loops passing over the 
shoulders of the wearer and passing through the guides 18 and 19? 
A. I think so. 

The connection between the “flexible medium 9,” and the two 
loops is a sliding connection. 

The Court : There is a roller there at 11? 

Mr. Moore: Yes, sir. 

By the Witness: The part which connects the two suspender parts 
or loops at the back is usually a fixed connection; I don’t know what 
it is in the drawing. 

The principal function of the back check alone, of Plaintiff’s ex¬ 
hibit No. 2 is a detent. No other function is apparent, it being dis¬ 
connected from the lever. By detent I mean a stop; a means of pre¬ 
vention, for the purpose of preventing the leg section flexing on the 
thigh section forward as well as back; in other words, it stops the 
leg section at the point of alignment. In other words I think it 
serves the same purpose as the part marked 18—the parts marked 
18 and 17 in the Rowley patent, and the forward end .of the 
151 back check in the Rowley patent. 

Q. Mr. Rowley, you have stated that the Rowley patent in 
suit, the device of the Rowley patent in suit would not operate if 
the back check were severed? A. Why, it would not, unless we 
fastened the remains of the back check back on the bolt; then it 
would operate just the same as before. 

Q. In the event that the back check of Plaintiff’s exhibit No. 2 
were severed anywhere between the points 17 and 5, or anywhere 
above the point indicated by the numeral 17, would the plaintiff’s 
exhibit No. 2 operate without further alteration. A. The suspender 
function would be all right; it will work, the suspender operation 
will, because it is fastened to the knee bolt. 

Q. Is there any operative connection between the knee bolt and the 
back check of the Plaintiff’s exhibit No. 2? A. I don’t think so, 
except that connection which is obtained through the medium of the 
knee bolt, the arm being attached to the knee bolt by a screw, and 
the back check being fastened practically rigid also to the knee bolt. 

Q. Can you show the Court wherein that is true of this model? 
A. I should think it would show in the drawings there. Figure 3 
would indicate that the ends of that section of the back check are 
curved around the bolt, and are tightened up with a screw. Of 
course, it might be made loose enough so that a bolt would rattle in 
it; it might be tight enough so as to be necessary to unscrew the 
screw to get the knee bolt out. $ 

Q. In Plaintiff’s exhibit No. 2, is the lower leg section controlled 
by means of a back check? A. Not necessarily; it can be controlled 
without a back check in the device. 




152 Q. Well, is it ever controlled bv means 

that device? A. Well, I couldmt say as to that; I am not 
sufficiently familiar with the workings of it generally. 


In Plaintiff’s exhibit No. 2 the suspender loop which has a sliding 
connection with the roller 8-B is the same in function and operation 
as the lower loop of the Rowley patent in suit, the difference is that 
one passes through an eye and the other through a swingable link 
having a roller mounted in the top end of it, and being hinged to a 
lever which in turn is fastened to the knee bolt, the knee bolt being 
a portion of the leg section. 

By the lower loop in the Rowley patent I mean the loop that passes 
around from one side to the other of the thigh section, through eye 
8, known as string 9. 


Q. Then, in the Rowley patent in suit, you have two complete 
loops, two complete members separate and distinct one from the 
other? A. Well, they are all fastened together; but I think there 
is an even three of them. 

Q. That is, the flexible extension 9 constitutes one loop, and then 
you have the two loops which pass over the shoulder of the wearer? 
A. Yes. 

Q. In Plaintiff’s exhibit No. 2, do you find all three of these 
elements? A. Yes. 

Q. Will you please point them out? A. These (indicating) ends, 
with the suspender on this side of one loop, and these ends, with the 
suspender attachment on this side, form another loop, and the whole 
thing forms a third loop. It is there. 

153 Q. In the Plaintiff’s exhibit, Defendant’s leg, do you find 
both a loop which is a thing in itself, an entity, which passes 
over the shoulder of the wearer, and furthermore, do you find any 
other separate and distinct element corresponding to the part marked 
9 in the Rowley patent in suit? A. Yes, sir; I find that; you find 
that in your swingable link roller; it is on the inside, and does not 
reach out through the opening; but it is there, just the same. 8-A, 
carrying the roller, and hinged at the other end. 

Q. You construe that as being the equivalent of the part marked 
9? A. For the purpose of your question. 

Q. The part 8-A then, as I understand your several answers, is 
both the equivalent of part 9 and also part 8 in the Rowley patent 
in suit? A. That is what it is intended to be. 

Q. In the Rowley patent in suit, is the eye 8 a part or an ex¬ 
tension of the shoulder strap? A. No, it is a removable portion of 
the back check. 

. »• 

The eye “8” of the Rowley patent could be substituted for the 
link “8A” of Plaintiff’s exhibit No. 2 without affecting the operation 
of the leg, but it would not give as good results as now obtained. 

I made up several attachments for the other style back check in 
which a roller took the place of the eye “8” and the difference in 
operation favored the Plaintiff’s exhibit No. 2 mainly because of the 
roller. 






If the eye "8” was pivoted at the point marked “8” on the 

still be 


drawing it would still be a portion of the lever and would 
not be a part of the suspender proper. 


Redirect examination by Mr. Phelps: 

Q. What is the relationship of the knee bolt “4” with regard to 
the leg section so far as to their relative rigidity? A. The side strap 
portion of^the knee bolt is rigidly riveted onto the body of the h 

vided 


ay or tne leg 

section. The knee bolt is provided with a thread under tne head ana 


is screwed down into the strap. On the opposite end another screw 
performs practically the same function gomg into the end of the 
bolt. 

Q. Prior—will you please refer to the Rowley exhibit? 
155 In your last answer you referred to straps as being a part to 
which the knee bolt was connected. Will you explain what 
you meant by that—referring to Plaintiff’s exhibit No. 10? A. This 
portion (indicating) which is riveted on or fastened onto the wood 
portion of the leg section—this portion here (indicating), on each 
side—those are mechanically termed straps. They are pieces of steel 
which are perforated at their free ends. This one (indicating) has 
a thread cut in it to receive the knee bolt; this one (indicating) has 
a cone-shaped taper on the inside to receive the knee-bolt. And the 
end of this cone-shaped device is pressed onto the cone, forcing it 
into the knee. This cone-shaped device is provided with this screw 
(indicating) to pull the strap down, and the cone is then in place. 
The Sexton leg was built along the same line, except that it had a 
knee bolt and strap practically identical with this other one (indicat¬ 
ing Plaintiff’s exhibit 3). They were shorter than that, but prac¬ 
tically the same. 


Such a construction and use of the straps has always been our 
practice—to make use of such a pair of straps and a knee bolt of 
substantially that character. Sometimes a stump leg was so long as 
to involve tne knee bolt and then a bolt could not be used. 

In this Rowley Exhibit No. 10 the knee bolt is rigidly connected 
to the leg section by means of those straps. Referring to Plaintiff’s 
Exhibit No. 2, I find a part which has a reference number 3 a , which 
looks like the straps which I have just mentioned. 


Q. On cross-examination a question was asked whether this back 
check part between the reference numbers “5” and “6” were to be 
cut, whether the suspender would function to throw the leg section 

> 


forward; and L without any qualification, I think your answer 
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156 was “No.” Now, what would be necessary if such a cut were 


made in the back check to cause the remaining upper part 
of the back check to function for the purpose of causing the suspend¬ 
ers to throw the leg section forward? A. The mere re-insertion of 
the screw in the hole in the sleeve on the knee bolt. 

' Q. That is the purpose of the set screw in the knee bolt? A. That 
is all the hole is in that sleeve for. 


6—4012a 
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The Court: As I understand it, 
in the lower leg. 

Mr. Phelps: Yes, and that is the purpose of the set screw in 
knee bolt. 


Q. And by means of the strap there, if the set screw were put in 
there, if such were done, what would be the effect in the alignment 
of these parts, of the back check, if such a cut were made through 
there (indicating). A. Well, for practical use it would be necessary 
to put in some other stop in the back. Some other detent. 

This lower part of the back check is not rigidly attached, it is as 
a post set in a holder and is removable. To make it rigid in the leg 
section some other attachment from the knee bolt to the place where 
it is fastened would be necessary. It might be separated from the 
front lever. 

If the part of the back check were cut between "5” and “6” I do 
not think that part would slide out as it fits close enough so that it 
would not go out below. 

If that fits close enough that it would not drop out, and you had 
the set screw put in so as to rigidly connect that to the knee bolt, I 
do not know that there would be any change in the relative position 
of those parts. 

157 If an upper stress were put on the suspenders so as to pull 
this forward (indicating), this part (indicating) would swing 
forward just the same as before. It would swing in the same man¬ 
ner as it does now when these parts are in here (indicating). 

Q. Will you compare the functions of this detent and this string 
here (indicating) with a similar elastic which would be located at 
the end of this cut in the back of the leg section forwardly of the 
back check? A. The detent at the lower end of the knee section 
operates for the same purpose. In fact, we have used it there for a 
matter of 20 years. As shown in the patent in suit, it was a matter 
of experiment and was finally abandoned, because that there was too 
much spring in the back check. 

Prior to my application I have made use of a stop at that point 
(indicating), where there is contact with the back check, in the end 
of the knee. That is practically the same as the stop 17 made use 
of in the Plaintiffs exhibit No. 2, Defendant’s leg, figure “1.” 




Defendant's Testimony. 

Thereupon the Defendant called as a witness in its behalf Mr. 
McCarthy Hanger, who, being first duly sworn, testified as follows: 

Direct examination by Mr. Moore: 

f * 

My name is McCarthy Hanger, age 41, residence District of Colum¬ 
bia; occupation, manufacturer of artificial limbs. 

I am now employed by J. E. Hanger and Company, Incorporated, 
as general manager and I have been with my present employer and 
its predecessor about 20 years. 





The business now conducted by J. E. Hanger and Com- 
ny, Incorporated, was originated by my Father during the 


Civil War. He had sustained the loss of a limb, and by force of 
necessity he made a limb for his own use. 

I am familiar with all the artificial limbs made by our Company 
and as general manager of my company, I have been brought into 
contact with practically all the limbs made in the United States, i 
have had occasion to examine them. I have had occasion to look 
into the art and examine patents under which limbs are made in 
this country. 

At the present time our headquarters are in Washington, D. C., 
and our factories in Philadelphia, Toronto, Canada and branch of¬ 
fices in Roanoke, Virginia, and Baltimore, Maryland. We have, 
during the past ten years, established factories at other points. We 
have established a factory at Atlanta, at St. Louis, one at Pittsburgh, 
and one at London and one at Paris. The factories that I have just 
named, however, at the present time are being separately conducted, 
but to a very large extent manufacture under Hanger patents and 
Hanger methods and privileges. The present output of the factories 
that we have, manufacturing, we will say, the Hanger limb, would 
be in the neighborhood of eight hundred finished limbs a year. 

Referring to Plaintiffs exhibits 3 and 2, Defendant’s leg and draw¬ 
ing, this leg consists of a thigh section and.a leg section pivotally 
connected by a knee bolt. In the operation of the leg, as in walk¬ 
ing, there is mounted adjustably on the knee bolt a lever arm. That 
lever arm at its outer extremity carries a link, which, in the drawing, 
is “8A.” The link, at its forward or free end, carries a roller 
mounted thereon. Attached to the strap pieces of webbing one of 
which goes over here, the shoulder of the wearer, to support the arti¬ 
ficial leg in position or its stump, or the free ends of the 
159 strap. This strap (indicating) goes through openings in the 
front and rear walls of the thigh section. It goes through the 
roller “8B.” So that in walking the action of the suspender is to 
exert a tension on that lever and through the knee bolt to the leg 
section, making it an operative device. 

In walking, if the knee of the artificial leg is flexed, the action of 
the suspender—the suspender part, which I will call the strap, will 
be to roll backward and forward over the roller—carried by the link 
“8A.” 

I would not say that there was any rotating or shifting movement 
j)f the suspender, as I understand the term “rotating—shifting.” To 
define clearly to my mind the action of the suspender with refer¬ 
ence to the roller, I would say that the movement of the suspender 
was an oscillating movement. 

There is no operative connection between the metal back check 
and the lever arm, it is not necessary to extend the metal back check 
up over and around the knee bolt. We have made limbs where the 
metal back check was not connected in any way with the knee bolt. 

The back check in Plaintiff’s Exhibit No. 2, and also in defend¬ 
ant’s leg, is not connected to the knee bolt as a necessary means of 
operating the lower leg through the medium of the lever arm. The 
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function of the back check as shown in the drawing, Plaintiff’s ex¬ 
hibit No. 2, and as shown in Plaintiff’- exhibit of Defendant’s leg, 
is merely to check the upward movement of the leg section when it 
comes in alignment with the thigh. There are many other means 
that are known to the art that are used for exactly that purpose. We 
use other means. 

We are making now what we call an inside control, having refer¬ 
ence to the lever mounted on the bolt and in conjunction with that. 
This lever is not connected in any way with the knee bolt. It is 
pivoted in the rear of the thigh section almost immediately 

160 behind the knee bolt and rides on a pin. I would say that 
a very large majority of the limbs that we have ever made 

contained inside control levers and they were equipped with this 
hickory lever that extends down into the lower leg and acts as a com¬ 
plete back check when the leg section is brought in alignment with 
the thigh! 

We first began the use of the hickory lever in 1891. 

, Q. Was this device patented? A. Yes, sir. 

Mr. Phelps: That is objected to. 

The Court: I overrule the objection. 

Mr. Phelps: Please note me an exception. 

The specimen that I have in my hand is a small leg made pri¬ 
marily for convenience in carrying in a sample case by a salesman, 
with cutouts or windows in it, so as to show the exact operation of the 
different parts of the limb—not only of the knee joints, but also all 
of the ankle and to exhibit and demonstrate to your prospective pur¬ 
chaser just how the leg operates in action. This (indicating) is the 
hickory lever that I refer to, and it is mounted on a pin which runs 
through the rear of the thigh section. There is a slot cut in the 
rear lower extremity of this thigh to accommodate the hickory lever. 
Now, when the knee is bent the hickory lever is forced down (il¬ 
lustrating) ; at the lower end of the lever is hitched a piece of elastic 
webbing which in turn is tied to the upper rear part of the leg sec¬ 
tion, so that the action in walking flexing the knee, it strikes that 
elastic (illustrating), and when the toe is lifted from the ground for 
the next step the function of the elastic is to throw the leg forward 
into alignment with the thigh section. This arrangement is light; 
it is simple; it is not expensive; it is easily adjusted by the 

161 wearer, and any of the various parts are very easily and in¬ 
expensively replaced. In connection with the hickory lever, 

as just explained, there is mounted on the knee bolt the lever arm 
through which these cords run. The cords at their free ends, as 
shown here (indicating), being attached to the webbing to go over 
the shoulders of the wearer to support the leg. We have found in 
actual practice that the use of the hickory lever in connection with 
the lever mounted on the knee bolt is a very distinct advantage to 
the wearer of the leg. It supplies the very slight hitch that is neces¬ 
sary to throw the leg section forward when the foot is lifted from 
the ground wifttout wearing on the shoulders an additional pressure, 
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Prior to my application I have made use of a stop at that point 
(indicating), where there is contact with the back check, in the end 
of the knee. That is practically the same as the stop 17 made use 
of in the Plaintiff’s exhibit No. 2, Defendant’s leg, figure “1.” 

Defendanfs Testimony . 

Thereupon the Defendant called as a witness in its behalf Mr. 
McCarthy Hanger, who, being first duly sworn, testified as follows: 

Direct examination by Mr. Moore: 

• * - » 

/' 

. My name is McCarthy Hanger, age 41, residence District of Colum¬ 
bia ; occupation, manufacturer of artificial limbs. 

I am now employed by J. E. Hanger and Company, Incorporated, 
as general manager and I have been with my present employer and 
its predecessor about 20 years. 





section, making it an operative device. 

In walking, if the knee of the artificial leg is flexed, the action of 
the suspender—the suspender part, which I will call the strap, will 
be to roll backward and forward over the roller—carried by the link 
“8A." 

I would not say that there was any rotating or shifting movement 
jjf the suspender, as I understand the term “rotating—shifting.” To 
define clearly to my mind the action of the suspender with refer¬ 
ence to the roller, I would say that the movement of the suspender 
was an oscillating movement. 

There is no operative connection between the metal back check 
and the lever arm, it is not necessary to extend the metal back check 
up over and around the knee bolt. We have made limbs where the 
metal back check was not connected in any way with the knee bolt. 

The back check in Plaintiff's Exhibit No. 2, and also in defend¬ 
ant's leg, is not connected to the knee bolt as a necessary means of 
operating the lower leg through the medium of the lever arm. The 
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function of the back check as shown in the drawing, Plaintiffs ex¬ 
hibit No. 2, and as shown in Plaintiff’- exhibit of Defendant’s leg, 
is merely to check the upward movement of the leg section when it 
comes in alignment with the thigh. There are many other means 
that are known to the art that are used for exactly that purpose. We 
use other means. 

We are making now what we call an inside control, having refer¬ 
ence to the lever mounted on the bolt and in conjunction with that. 
This lever is not connected in any way with the knee bolt. It is 
pivoted in the rear of the thigh section almost immediately 
160 behind the knee bolt and rides on a pin. I would say that 
a very large majority of the limbs that we have ever made 
contained inside control levers and they were equipped with this 
hickory lever that extends down into the lower leg and acts as a com¬ 
plete back check when the leg section is brought in alignment with 
the thighs 

We first began the use of the hickory lever in 1891. 

, Q. Was this device patented? A. Yes, sir. 


Mr. Phelps: That is objected to. 

The Court: I overrule the objection. 

Mr. Phelps: Please note me an exception. 


The specimen that I have in my hand is a small leg made pri¬ 
marily for convenience in carrying in a sample case by a salesman, 
with cutouts or windows in it, so as to show the exact operation of the 
different parts of the limb—not only of the knee joints, but also all 
of the ankle and to exhibit and demonstrate to your prospective pur¬ 
chaser just how the leg operates in action. This (indicating) is the 
hickory lever that I refer to, and it is mounted on a pin which runs 
through the rear of the thigh section. There is a slot cut in the 
rear lower extremity of this thigh to accommodate the hickory lever. 
Now, when the knee is bent the hickory lever is forced down (il¬ 
lustrating) ; at the lower end of the lever is hitched a piece of elastic 
webbing which in turn is tied to the upper rear.part of the leg sec¬ 
tion, so that the action in walking flexing the knee, it strikes that 
elastic (illustrating), and when the toe is lifted from the ground for 
the next step the function of the elastic is to throw the leg forward 
into alignment with the thigh section. This arrangement is light; 

it is simple; it is not expensive; it is easily adjusted by the 
161 wearer, and any of the various parts are very easily and in¬ 
expensively replaced. In connection with the hickory lever, 
as just explained, there is mounted on the knee bolt the lever arm 
through which these cords run. The cords at their free ends, as 
shown here (indicating), being attached to the webbing to go over 
the shoulders of the wearer to support the leg. We have found in 
actual practice that the use of the hickory lever in connection with 
the lever mounted on the knee bolt is a very distinct advantage to 
the wearer of the leg. It supplies the very slight hitch that is neces¬ 
sary to throw the leg section forward when the foot is lifted from 
the ground wiTitout wearing on the shoulders an additional pressure, 
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which would be necessary to supply that hitch through the medium 
of the lever itself. 

The Court: That is in addition to this device shown in Plaintiff’s- 
exhibit 2? A. It is different from that construction, Your Honor,' 
to this extent, that the lever arm mounted on the knee bolt is 
identically the same as shown in the drawing, Plaintiff’s Exhibit 
No. 2. It is different in that the metal tack check has been 
eliminated, and in place of the metal back check we have inserted 
this hickory lever. The function that this performs is the same as 
the function of a back check performed by. the metal or rigid back 
check. This, of course, has the additional function of providing a 
spring to hitch the lower leg forward. This is in all essential de¬ 
tails the same construction as we have employed since 1891. I 
might say further, with regard to comparison between the metal back 
check and its construction here (indicating), that we have found it 
was necessary in using the metal back check to strengthen the upper 
rear part of the leg section in order to carry the additional 
162 strain that was thrown at that particular point. This strain* 
was due to the fact that more leverage was produced on that 
part by means of the back check than by means of this hickory 
check. The. front of the hickory abuts squarely against the front 
of the slot in the knee. The rear flat surface of the hickory check 
abuts squarely against the flat surface of the inside of the upper 
leg section, so that when the thigh section and the lower leg section 
are in alignment you have practically a positive stop there, rather 
than a part which would give the thigh section a leverage on the 
upper rear part of the leg section in proportion , to the amount of 
weight or strain that was exerted against the knee joint itself. We 
also found that we could make the limb of that type less expensively. 
It was easier to assemble; it was easier to repair and adjust. It was 
easier to repair and adjust, whether by the men in the factory or away 
from the factory. We. could make the limb somewhat lighter and it 
would be just as strong and as a result of that a very large majority 
of the limbs we have ever made with this control lever mounted on 
the bolt have also been equipped with the hickory knee check. The 
majority of the limbs that we had made with the metal back check 
for various reasons came into the factory and the metal back check 
was replaced with the hickory check, and I might say in practically 
every case the results were satisfactory to the wearer. 

We are not now, and have not been making the metal back check 
leg for practically two years. I am positive that in the past two 
years we have not, but in fact, I think we are sending out legs with¬ 
out the back check. I think there may be a few with the metal back 
check still out, that is, legs containing the metal back check which 
have not been replaced by the hickory lever back check. I think 
that perhaps there might be a half a dozen or a dozen with the metal 
back check. 
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(Here follows printed patent paper marked pages 163, 164, 165,. 

and 166.) 






» J. E. HANGER, INC., VS. J. P. ROWLEY CO. 

167 Mr. Moore: Your Honor, we wish to offer in evidence and 
have marked as “Defendant’s Exhibt 1” and “1A” an artifi¬ 
cial leg and a salesman’s model artificial leg, which have just been 
discussed by the witness. The full size leg we desire to have marked 
“Defendant’s Exhibit No. 1” and the small artificial leg to be marked 


Q. Is Plaintiff’s exhibit, Defendant’s leg, a patented device? A. 
Yes. 

Q. Before beginning the manufacture of this device, did you con¬ 
sult patent counsel for the pmpose of determining whether or not 
you would be likely to infringe on anybody’s patent? A. Yes, 
we did. 

Mr. Rummler: That is objected to as absolutely immaterial. 

The Court: Gentlemen, I do not know enough of patent law to 
know whether it is material or not. 

Mr. Rummler: The question is not what any person has said in 
regard to the making of anything. The question is, did he make 
a certain device? 

The Court: I think the question must have been decided. If 
you will give me the authorities I will look into it. I do not know 
off-hand? 

Q. What was the result? What was the advice that you got? 

Mr. Rummler: The same objection. 

The Court: Same action. 

A. The result was that the patent attorney rendered us a written 
report and opinion that the device which we proposed to patent and 
manufacture would not be an infringement on any existing patents. 

Mr. Moore: Patent No. 1,247,673 is offered in evidence to be 
marked “Defendant’s exhibit No. 2”. 

168 Mr. Rummler: How do you get this into the case? 

Mr. Moore: On the ground that the device on which this 
action is framed is made under this patent. 

Mr. Brock: This is all in reply to the assertion that Mr. Rowley 
has produced a wonderful invention. Now, we have a right to show 
that the J. E. Hanger Company, Incorporated had been not only 
manufacturing but had been endeavoring and had been producing 
new and novel devices, had been patenting the same, and that we 
are not in the class of rank pirates in which counsel has endeavored 
to place us, and we have shown that we have always acted in good 
faith; that we started in 1860 and took out patent in 1865, and have 
continued to do so. 

The Court: I will receive the patent in evidence. 

Mr. Rummler: Subject to our objection. 

The Court: But I will not go into the question of the novelty of 
the patent. 

Q. You have stated, I believe, that you are familiar with prior 
commercial practices of artificial limb manufacture, also in QQQr 




occasioaftbi ■■■ 

to the Court what were 




limbs, you have stated that you had 
patented art* Now, will you: please 
the commercial practices prior to October 15, 1904, as to the con¬ 
struction of artificial limbs? That is, the method of connecting the 
upper and lower leg sections, the manner of supporting the limbs 
and the method of operating the same—— . 

The Court: Now, what aid you contend is novel in your device, 
in the internal control? 

Mr. Rummler: The novelty in our device is making a device 
which will accomplish all of the purposes of the old Rowley patent 
which had the external connection, but which overcomes all 

169 of these disadvantages by the internal construction, and 
which also possesses the additional advantages mentioned by 

Mr. Rowley of the much better control, particularly when the per¬ 
son is seated. 

Mr. Moore: I might add that in answering the question, in giving 
your answer, will you please refer to any models, pamphlets, copies 
of patents, or any other matter which will illustrate the prior prac¬ 
tices which you are explaining. 

In the patent No. 6122 of 1849 to Palmer the leg and thigh sec¬ 
tions are connected by a pivotal knee bolt and there is a lever arm at¬ 
tached to the knee bolt, and connected to the outer end of that lever 
arm is a spring, either spiral steel or other suitable material, and the 
other end of that spring is suspended on a bridge that is carried in 
the wall of the thigh section so that in flexing the knee the spring 
is extended, and when the weight of the wearer is taken off the leg 
the contraction of the spring hitches the leg forward in alignment 
with the thigh section. 

In a later patent No. 52,057 issued to one Legran, in 1866, the 
artificial leg on the stump of the wearer was supported by means of 
suspenders going over around the shoulders of the wearer. That is 
how it was illustrated. That is going back a great many years in 
the art. In that patent to Legran, there is an additional flexible ex-, 
tension attached to the shoulder webbing, and that extension goes 
down over the front outside of the thigh section, rides over the knee, 
either on the surface or in a groove, so that the attachment may be 
flush with the outside of the knee and is attached to the leg section 
outside the axis of the knee bolt. So that in flexing the knee, as 
in walking, the action of the suspender is to exert a tension against 
the lower leg and bring it into alignment with the thigh section. A 
similar patent was issued to one Smith 39,861 in 1863. The princi¬ 
pal difference being that the flexible extension of the suspender, in¬ 
stead of being fastened on the inside of the leg section, was 

170 extended down and attached to the foot, but the function of 
it was practically the same. In 1884, I think it was, some¬ 
where in the 80’s, a patent No. 295,675 was issued to one Collins on 
an artificial leg and suspender comprising the two shoulder loops 
for going over the shoulders of the wearer, and by fitting at the lower 
end of the loop, of a roller, or a-loop, a small loop, to provide a slid¬ 
ing division and an extension into the interior of the thigh over the 
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knee bolt, so that the suspender normally supported the artificial leg 
in position on the wearer, but it had an oscillating movement over 
the knee bolt or roller mounted on the knee bolt. I do not recall 
the exact details—in fact, it would be the same—so that in flexing 
the knee, as in making a step forward with the artificial leg, the oscil¬ 
lating movement took place on the shoulders of the wearer. This 
friction caused a very unpleasant sensation on the shoulders of the 
wearer. 

I find upon referring to this Collins patent, an illustration of 
which I did not have before me, that I was somewhat in error—in 
fact, I stated that the construction shown there was provided with 
rollers at the lower extremity of the two loops and a flexible exten¬ 
sion from there. I evidently had in mind another construction, be¬ 
cause the Collins patent does not show that construction. 


The Court. In the Collins patent is there any movement of the 
wearer, that is, the movement of the wearer’s shoulders, that in any 
manner controls the action of the leg—that is, as shown by the dia¬ 


gram 


The Witness: 


A. Yes, the mere movement of the wearer exerting an upward ten¬ 
sion or pull on the suspender looping over the knee bolt would pull 
the thigh section forward. It would flex the knee and when the 
weight was released and the foot lifted from the ground, the 
171 spring with which the leg is equipped would hitch the lower 
leg forward, but this suspender would not give any inde¬ 
pendent voluntary control over the lower leg itself—the leg section. 

There is another patent in the prior art issued to J. E. Hanger in 
1871 here, No. 111,741. Here the flexing of the knee, as in walk¬ 
ing, would extend a spring that was connected to the thigh section 
over the front of the knee bolt and connected through the leg sec¬ 
tion to the foot section. 


The Court met at 10 o’clock A. M., June 15, 1920, pursuant to 
adjournment, Mr. Justice Bailey presiding. 


McCarthy Hanger. 


Direct examination resumed: 


Patent No. 803922 was issued on Nov. 7, 1905 to H. J. Morris. 
This patent, with the accompanying illustration shows a leg section 
with the lower part broken off, and a thigh section with the upper 
part broken off, pivotally connected, and on the knee bolt are 
mounted two lever arms extending forwardly. The outer extremity 
of those two arms project beyond the wall of the thigh section; the 
bolt is rigidly mounted on the straps, which are rigidly attached 
to the leg section. On the thigh section appear two suspender 
guides, front and back, on each side of the thigh section; that is, 
there are four guides, two guides for the suspender loop that goes 
over each shoulder of the wearer. Attached to the suspender loop. 
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JAMES EDWARD HANGER, OF STAUNTON, 


VIRGINIA 


Letters Patent No. 111,741, dated February 14,1871 


IMPROVEMENT IN ARTIFICIAL LEGS 


To all whom it may concern :. 

Be it kno\vn that I, Jambs Edward Hanger, 
of Staunton, In the county of. Augusta aud State of 
Virginia, have invented a new ami Improved Artifi¬ 
cial Leg; and I do hereby declare that the follow¬ 
ing Is a full, dear, ar.d exactdescriptlon theieof, which 
will enable others skilled In the art to make and use 
the same, reference being had to the accompanying 
drawing forming part of this specification.' 

. Tills Invention relates to Improvements In the con¬ 
struction of artificial legs; ’and 

It consists In the ammgementg of the knee, tinkle, 
and toe-joints, hereinafter described, which ure de¬ 
signed to provide more efficient and- durable legs than 
those now iu use. 

Figure 1 is a rear elevation of my improved leg, and 

Figure 2 Is a sectional elevatloii of the same taken 
on the line x a? of fig. 1. 

Similar letters or reference indicate corresponding 
parts. 

The lower end ofthe thigh A And the upper end of 
tbe leg B, which are pivoted together by the pivot 0, 
are arranged so that the part A extends Into the part. 
By and Is provided with an india-rubber cushion, 1), 
which acts on the pad E of part B, for arresting the 
forward motion of B, and softening the shock when¬ 
ever the said parts come in contact. 

The foot F is provided with a strong curved piece 
of wood, G, mortised in at the top from the trout of 
the heel, and rising upward into the leg for bearing 
against the tear-part H when the leg swings forward 
on tbe foot as far as required, which part is provided 
with the India-rubber spring I, to. soften the shock. 

. This pteco Is also used, iu Connection with the llft- 
ing-spring K, the cords L, and the deiicctiug-bar M, 
for swinging tbe toes as the leg is raised In walking, 
previous to stepping forward, the said cord being ex¬ 
tended up into the part A in front of the knee pfvot- 
bolt, and out through side holes N, for fastening by 
tying around the leg, where ItT may lie conveniently 


front of the leg, as shown at I v , and extending back- 
waid and downward to near the rear side, as shown, 
for deflecting the spring K, to cause it to draw the 
piece G. so as not to interfere with Its bearing against 
the cushion I when required, and so that the spring 
K will operate both the kiiee and ankle-joints. 

The ankle-joint bolt Oils attached at the ends In 
tbe bars P, which are firmly riveted to the walls of 
the leg, and the foot is snipended from it by the hook¬ 
headed bolt Q, having an {utyusting-niit, and arranged 
for clamping the foot, whtyh is provided with a trans¬ 
verse groove In the upper side against the bolt, so 
that th& groove forms a seat for it to turn iu, which 
seat may he closely confined against the bolt to pre¬ 
vent any looseness by the ^jivstiug-imt and screw. 


This ftimishes a. very permanent and reliable joint. 

Tbe toe B is provided behind the pivot 8 with an 
angular point* T, which prelects into a V-groove in 
the frontend of the the foot F, for bearing in the bot¬ 
tom of said groove, as a point of vibration to lessen 
the frlotion as much as possible,_t|ie bolt or rod V, by 
which tbe pivot 8 is hold; being Allowed to spring up 


the friotion as much as 

and down slightly. 

Having thus described my invention, 

I Claim as new aud desire to secure by Letters 
Paten t-- 

1. Tbe pivot 0, in rear of tbe center mbber cushion 
D, pad E, and leg B, combined us described with thigh 
A having solid knee protruding within the leg-pteco, 
all for the purpose of forming an improved knee-joint. 

2. The curved wooden piece G applied to an artifi¬ 
cial leg, In combination with the spring ou back part of 
leg, the lifting spring, tbef M 
anigm of tbe foot, as spec 

8. The combination, wl 
add tbe bent wood-pteoe 
and defleoting-bar M, sab 


the foo£ the leg, thigh, 
of the Spring K, cord L, 

S as specified. 

E. HANGER. 


Hanger, 


















3d, 361 


teg is flexed in the 8 tting posture, and being 
in this position so forge a proportion of the 
time,««it must ncc^ isarily be, the spring will 
eventually lose its elasticity and become in¬ 
operative. With tli is leg, wbon a person is 
in the sitting.postnn, the cord L is relaxed 
and the elastic H is relieved frdm all tension 
whatever, no strain >eing put upenit, except 
in the act of walking, which is the only time 
when its action is ro juired. 

Sixth. This elasti i Iming inserted in tlie 
cord L, not in but aiovo tlio leg* its tension 
can bb regulated by tlie wearer with the ut¬ 
most Convenience wi ;hodfc even removing tlio 
limb. 

Wlmt.J claim as my Invention, and wish to 


and the pins P P, the ends of the said pieces 
A. B being rounded, so as to allow the knee to 
bo flexed to the full oxteniof the natural limb. 

2. A knee-stop formed by the cross bars E 
E F F, or their equivalents, acting upon the 
bar D, substantially as and for tho purpose 
herein set forth. 

3. An ankle-joint formed by tlio projections 
a a upon .the tibip, resting upon tho corro- 


IB JIOAQU 111 UIO B bVlUg J/UDHIIU) UUU UVIIIg 

in this position so forge a proportion of the 
time, as It must ncc^ isarily be, tlio spring will 
eventually lose its elasticity and become in- 

'( v . . ____ 

iu the sitting^wstnrb, the cord L is’ relaxed 


4. The cord Tv, or its equivalent, attached to 
tlio instep of the foot, passing up under the 
patella, and attaching at soino point above 
the leg to the supporting’Strap S, to operate 
both the knee ami ankle joints, substantially 
in the manner heroin specified. 

URIAH SMITH. 

In presence of— 

John Maohkm, ., 

.. M. B. Russell, 


I., A knee-joint formed by the two parts A 
B, representing tho femur and tibia, brought 
together in such a way as to take bearings 
end to end against each other, and held in 
their uormal relations , to each, other by the 


straps g g hh, tlie side pjeccs, 0 0,the bar D, 
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UNITED STATES PATENT OFFICE. 


BBNJN. F. PALMER, OF MEREDITH, NEW HAMPSHIRE. 

• » y 

ARTIFICIAL LEG. 
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Specification of Letters Patent No. 0,128, dated February 80, 1849. 
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To all whom it may concern: 

Be it known that I, Benjamin F. Palmeh, 
of Meredith, in the State of New. Hamp¬ 
shire, have invented sundry new and useful 
5 Improvements in* Artificial Legs; and I do 
hereby declare that the following is a full, 
dear, and exact description thereof, refer¬ 
ence being had to the accompanying draw¬ 
ings. whicn form a part of this specification. 

Fust, to the knee oolt of my artificial leg, 
in the interior of the limbj I fasten an arm 
Q Figures 8 and 4 which is in a horizontal 
$mon, (usually pointing to the front) 

ater- 
of this 
gutgjord, 

or otherwise, a coiled spring as shown at 
P: or in lieu of the coiled spring an elastic 
substance, strap or cord, or an elliptic spring 
SO may be used. The end of this spring not 
attached to the gut-cord is fastened, in any 
convenient manner, to the part of the limb 
above the aforesaid arm. and at any conven¬ 
ient distance from it, dependent upon the 
‘85 place at which the natural limb has been 
amputated, but always at such a point that 
the cord which connects it with the arm O, 
shall be at right angles with that arm, when 
the limb is extended, but in a line parallel 
with it when the limb is flexed to a right 
angle at the knee joint. Thus arranged, it 
facilitates the motion about the articulation, 
in cases where the stump of the natural 

S h is short, but will not act upon the 
and leg so as to throw them forward, 
when the wearer wishes them to remain 
flexed at the kpee. The strain on the spring 
P may be increased or diminished bv means 
of a cord fastened to the upper ena, which 
40 may unite it to the socket, S which receives 
the stump of the amputated leg. 

Second. In lieu of the elliptic spring in 
the bottom of .the foot as represented at a; in 
my original specification and drawing Fig. 
45 2,1 now use a coiled spring Q, Figs. 8 and 4 
around a bolt g. This spring is 
g a piece of wire at the 
arm ft of (the spring* pro- 
downward and on the posterior side 
It g. The two ends of the wire thus 
are then wound around the bolt a 
i on each side of the central loop,) until 


SO 


85 





a sufficient number pf turns has been made: 
they are then brought from below, upward 
on the posterior side of the bolt, where they 55 
are recurved downward as seen at a, then bent 


toward each other and twisted • together 
forming a loop to which is connected tht 
gut cord t. The office of this posterior arm e 
of the spring Q is to elevate the front part 60, 
of the foot while that of the arm r extend¬ 
ing downward as above described, is intend¬ 
ed to depress or extend, by means of the 
cord c, the toes when flexed upward as in 
treading with*the front part of the foot. 65 

Third. I place near tne part of the arti¬ 
ficial leg corresponding with thp ankle joint 
a bolt represented at w Fig. 8 which bolt 
serves as a stop to jthe heel when elevated to 
its greatest height.; The said bolt or stop is 70 
so placed as not tj> interfere with the cord 
of the heel F as seen in Fig. 2 of my origi¬ 
nal specifications, i 

Fourth. I form !the concavo-convex joint 
of the toes in, my improved artificial leg in 75 
the following manner. At the point a Figs. 

8 5 and 6, a horizontal hole is bored quite 
across the foot, thjrough which is passed a 
wire, each end of I which is then bent for- 
•d at right angles, and in cavjties on the 80 


ward at right angles, and in cavjties on the 
sides of the foot widening outward to allow. 


of a slight motion of the two ends of the 
wire up and down. Through the artificial 
toe piece are bored two holes to receive the 
two ends of the wire just described. These 86 
holes run horizontally or parallel with the 
directions'of the toes, nearly to their ex¬ 
tremities. The ends of the wires are then 
bent downward and recurved backward over 
a pivot or pivots passing across the toes, and 90 
the ends are deposed into, and retained in 
grooves formed In the under side of the toe- 


piece to receive 
and 6. 

What I claim n 
to secure by 
1. The combine 
with the knee 1 


as seen in 



Wm w 

according 
stantitftly as h< 
2,1 clai 
double-coil( 


mmmi 
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my invention and desire 95 
*atent'are- 

ion of the horizontal arm 
connected with a cord 
manner-as to possess a 
to extend the flexed limb 100 
i of the fame, siib- 
fled and described, 
combination of the 
foot spring, with a 
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#nd backward pro- 
bee to flex the loot 
I herein set forth, 
combination of the 
ble heel as herein 


the said toe-piece is operated on by the cord 


e and spring Q to extend it in the manner 10 
and for the purposes herein set forth. 

BENJ. F. PALMER. 

Witnesses: 

Z. C. Robbins, 

Wabriok Gunstall, 
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LEONHARD LEGRAN, OP ALLEGHENY OITY, PENNSYLVANIA. 


IMPROVEMENT IN ARTIFICIAL 




Speoifioation forming part of Letters Patent No. 59*05V, dated January 16,1866. 


To all whom it may concern: 

Be it known that I, LeonhaKd Legran, of 
the city and county of Allegheny and State 
of Pennsylvania, have invented a certain new 
and useful Improvement iu Artificial Legs; 
and I do hereby declare that the following is 
a full and exact description thereof, reference 
being had to the accompanying drawings, and 
to the letters of reference marked thereon. 

The nature of my invention consists in the 
construction and arrangement of the various 
parts hereinafter described, said parts oper¬ 
ating in the maunor herein set forth. 

To enable others skilled in the art to make 
and use my invention, I will proceed to de¬ 
scribe its construction and operation. 

In the accompanying drawings, Figure 1 
represents a front elevation of my improve¬ 
ment in artificial legs. Fig. 2 represents a 
longitudinal section of the same. Fig. 3 rep¬ 
resents a bottom view of the foot. Fig. 4 rep¬ 
resents a plan, which will be hereinafter ex¬ 
plained. 

In the drawings, a represents the part of the 
leg which is*above the knee, h represents the 
part of the leg below the kuee. These two 
parts are made of wood and constructed in 
the manner and form common to artificial legs, 
but have attached thereto the following parts: 
A A' and B B ; , which are attached to the up¬ 
per part of the part marked a, and represent 
suspenders, which are used for holding the leg 
in its proper place to the body. 

The cords d and e are attached to the breast¬ 
plate J, to which are attached supporter-straps 
D and 0, which are used in connection with the 
cords d and e for bracing forward the lower 
part of the leg marked b and giving it the 
spring and force of the chest and shoulders 
of the wearer. The lower ends of the cords 
d and o. pass through openings made in the 
cross-piece marked 1 in the part b of the leg, 
the ends of the cords are balls or 
ed v t ) which prevent the cords 
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To the lower end of the part of the leg 
marked a, and on the back part of it, is at¬ 
tached a cord marked /, on the lower end of 
rhioh is a loop which passes around the oross- 
2. This cord / is used for the 


purpose of preventing the part b of the leg 
from bending or coming forward of the upper 
part of the leg marked a, and is also used for 
preventing the cords d and e from drawing 
the part b forward of the desired position. 

The foot (marked o) is secured to its place 
on the part b of the leg by means of a hinge, 
(marked *,) which i$ secured in a cavity, 
(marked 8,) and held firm in said cavity by 
moans of the screw marked 5 and nut marked 
6, the screw 5 being part of the hinge. The 
hinge 8 is secured to the foot c by means of a 
bolt, (marked 4,) the ends of which are se¬ 
cured in the side straps on the sides of the foot, 
below the ankle-joint. The form and position 
of these side straps are indicated by the dot¬ 
ted lines marked #. The hinge 8 is prevented 
from turning in the cavity 8 by meaus of the 
projections 3 on either side of the hinge. 

In the bottom of the foot o is a cavity, 18, 
in which is placed a spring, m, which is coiled 
around a shaft or rod marked n. The long 
arm of this spring m is seoured to a rod marked 
o, which is secured firmly i n the lower part of the 
>art of the leg marked b by means of a washer, 
marked 0,) and the long arm of the spring m 
8 bent around the lower end of the rod o and 
presses down on the washer 16 on the end of 
the rod o. 

The toe part of the foot is secured to the 
main body of the foot by a hinge marked r, 
and between the toe part and the main body 
of the foot is an angle-shaped piece of gum- 
elastic or rubber, (marked «,) which is held in 
the desired position by the strips marked t, 
which strips are made of iron or copper. 

The cords d and e move in grooves made in 
the front part of theVpart a of the leg, and 
are held iu the grooved by a strip marked y. 

The hinge s, wheu it wears loose on the bolt 
4, or, in other words, lithe bolt 4 wears loose 
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To all whom it may concerns 
Be it known thatKiNsR. Collin#, of Hart, 
In the couuty of Oceana and State of Michi¬ 
gan^ (ltd Invent a new and Improved Arti- 
5 fleial Leg, of which the following la a full,clour, 
and ©pact description. 

The inVontion consists of improvements in 
the construction of the knee, ankle, and too 
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Joint* 


her with an improved arrange- 


io meat for.thc suspension-strap and tho exten 
sion-spring and construction of the tliigh and 
lower sections of an artificial leg for thigh am¬ 
putations. designed to provide a simple, cfll- 
.oient, ana durable leg, as hereinafter fully do- 
15 Scribed, 

Beferenco is to bo had to tlio accompanying 


* respond!! 
20 Figure 
artifioii 
an 


. drawings, forming part of this specification, in 
whlcmstmUer letters of reference irdicato cor- 


to the foot e by tho rod j> thereof extending 
down through tho foot and made fast by nuts 
a in the socket *. Each side of (ho unklo- 
joint—that is, boforo and behind—is fitted 
a spring, yVto balance the . foot on tho joint 
and hold the- foot level when raised oft' tho 
ground. 

For tho knee-joint a metal bar, f, is attached 
to each sido of the section b , within tho same, 6o 
and extending upward and through tho sides 
)tto the exterior a little below tho upper eud of 
said section, said bars / boing connected by 
knueklo joints v with othor bars, r, similarly 
attached to tho thigh-section a at each side and 65 
extending upward through tho shell to tho in¬ 
terior, said liars v, and also burs t, being strong¬ 
ly riveted or screwed onto tho sfdcs of tho' re- 
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tmolal leg.v Fig. 2 is a sectional elevation, 
id Fig. 3 Is a detail of tho ankle-joint doviec. 
The (high-socket a and (he. lower log-section, 
b, are hiaae of strong leather c, and covered 
25 with rawhide d, the latter being painted with 


joints aro very substantial and will not have 
lateral play, whlolt is to bo avoided as much os 
possible in such legs. The pivot it if ibis joint 


extends through irqm one to tho other, and a 
ullcy* x, is arranged on it between the two 75 
0 suspensory strap y is connected 
ossingitthrough slots of tho sock; 
undor'tho pulley, thus making a 


water-proof paint, which makes a lighter, 
strougor, and mofo durable construction for 
these parts than rawhide alone or wood or 
metal or a combination of wood and metal, os 
50 “heretofore made. The foot, consisting of tho 
main section 0 and toe-section/, is of wood or 


apy a; 


material, with a leather solo, y, 


and With arawhido covering, h. which is also 

1 t 9 # a a _ a . — • .. 
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silnplo and substantial connection, capable of 
a compensating action by tho running of the 80 
strap forward and backward undor tho pul- 

>f the wearer moves, and pro¬ 
vable strains ns the body 


to be fainted. Between tho too 


35 space i is provided, with a 


foot c 


leather, V,* and rubber or coiled wire springs 
Ore arranged therein to. bear against the too 
for allowing the proper action ortho toe-joints 


ley us tlio body ol 
venting any unc 
acts. and also th, 
Tno extensor-1 
block k in tlio an! 
ankle - joint pivot* 
stretched. from the 


ng o' is connect ihI to tlio 85 
by a joint* b\ back Of tlio 
nd a doubled cord, o', is 
0 (V of tho upper end up 
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_is passed through two* 

holes, /', at the back of (lie socket a, whoro tlio 
two parts of tho cord aro to bo tied to main¬ 
tain tlio proper tension qn (ho spring. 

It is proposed to cushion tlio top of the thigh 95 
a with pads A 1 , fitted to tlio top of the Same, as 
sliown, for upper a Si put at Ions. 
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intermediate of the two guides is a connection mounted on a roller. 
The lower or free end of that connection or strap is attached to the 
outer end of one of the arms that is mounted on the knee bolt. The 
upper portion of the two loops that go over the shoulder of the wearer 
are not shown in the illustration; but attaching the commonly 
used suspender, and attaching it to the lower portion of the 
172 two loops shown here, the leg would be supported in position 
on the amputated leg by the two loops in their connection 
with the thigh section, and their connection to the lower leg through 
the lever. The action of this device as a whole, in walking, would 
be that when the knee is flexed at any angle tension on either sus¬ 
pender loop would pull the leg section forward on its pivotal con¬ 
nection to the limit of its movement, that is, in alignment with the 
thigh section. The two loops, when the wearer would bent his 
body forward or backward, would have a rotating or oscillating 
movement with reference to the thigh section. Those two loops are 
operatively connected to the outside of the thigh section, and I 
should say would be operatively connected to the outside of the thigh 
section to that oscillating movement, independent of the strap con¬ 
nection to the .common lever, that is, if that strap were attached. 

Rowley patent 644,464, issued February 27, 1900, illustrates a 
suspender operatively connected to the outside of the thigh section 
and connected to the leg section by the medium of two flexible 
straps, fixedly attached to the leg section. These straps, shown* on 
the drawings attached to this patent, and indicated by the numerals 
7 and 8, are attached just below the connection to the suspender 
loops to the outside of the thigh section, by means of two strap 
connections screwed or riveted or fixed in some suitable manner to 
the thigh section. This is shown in Figure 1 of the illustrations. 
The action of that device, in walking, as shown by Figure 4, indi¬ 
cates that the strap, that is, the flexible extensions attached to the 
lower leg, and the two loops going over the shoulders of the wearer, 
have a shifting movement with reference to the thigh section. This 
is shown in Figure 4. That is, in flexing the knee, as in walking, 
the point of connection between the loops and the extensions moves 
up and down on the thigh section as the leg is bent and 
188 straightened. The accompanying specifications and illus¬ 
trations also indicate that both of the suspender loops have 
a rotary or, I believe more properly speaking, an oscillating move¬ 
ment with reference to the thigh section, so that taking the action 
of the loop in connection with the two flexible extensions, in the 
operation of walking the loops have both an oscillating movement 
with reference to the thigh section and a shifting movement of the * 
point of contact between the loops and the flexible extensions. 

Mr. Moore: The patents which the witness has just discussed are 
offered in evidence, collectively, to be marked “Defendant’s Ex¬ 
hibit No. 3.” (The papers were so marked by the reporter.) 

(Hare follow printed patent papers marked pages 173-187, 

inclusive.) 








The operation of the leg and suspender made according to the pat¬ 
ent in suit, with particular reference to the movement of the loops 
of the thigh section, as I see it, is this; that in the forward or back¬ 
ward movement of the body of the wearer either one or both of these 
loops would oscillate through the roller attached to either end of 
tile flexible extension. That is, it would be possible for a wearer to 
move the bodv forward and backward so that the exact distance that 

•s ■ 

each strap would travel through the loop would not necessarily be the 
same; but the action of the loop, in bending the body forward and * 
backward, would be for the loop to oscillate backward and forward 
through these rollers. Now, in raising or lowering one shoulder, the 
action of the suspender would be that when one shoulder is raised 
the tension is applied against this (indicating) end of the extension 
and the same side of the loop, and correspondingly as this end of 
the extension rolled, up this end of the extension would ride down. 
This operation could be reversed; that is, that the other shoulder 
could be raised, pulling that roller on the extension up and the other 
roller going down. . In other words, the raising or lowering 
189 of either shoulder causes a corresponding compensating move¬ 
ment on the part of the extension; that is, the shifting move¬ 
ment of the loops with reference to the point of the connection of the 
suspender to the lever. I would also say that riding up and down— 
that compensating movement, that is also the shifting movement 
with reference to the thigh section itself. These two loops are 
operatively connected to the outside of the thigh section, and that 
same thing could be true if this extension were eliminated entirely. 
In that event the loops would ascend to the limit,—to the upward 
limit, through these loops, and by a readjustment of the suspender, 
which is provided for herein, the buckles, the limb could still be 
supported on the amputated leg, and could be operated in that way. 
The rotating or oscillating movement of the suspender loops with 
reference to the thigh section takes place in a vertical parallel plane. 
The two loops are practically parallel with reference to each other, 
and they operate this way (indicating), on a vertical plane. That 
provides the oscillating movement, the shifting movement of the 
point of connection between the loops and the extension both with 
reference to the thigh section and with reference to the point of con¬ 
nection of the suspender to the actuating lever. That shifting move¬ 
ment takes place in a vertical plane, which is at a right angle to the 
plane on which the two loops operate. This extension operates this 
(indicating) way, in a plane,—well, it is a vertical plane, but it is 
at a right angle to the plane of the loop. 


Q. Does the suspender of the alleged infringing device have a 
flexible extension? A. It does not. 


Mr. Rummler: The question is objected to; that is the mere con¬ 
clusion of the witness, and the suspender itself is the best evidence, 
and the Court knows the English language and can take ju- 
190 dicial notice of the movement and of the flexibility. As a 
matter of fact, there are a great many parts of the suspender 




that are flexible; nearly all of them are flexible, and this is an at¬ 
tempt to have the witness tell the Court what particular parts the 
Court should look at in the claim, and exactly how the Court should 
apply the claim to that structure, and that is the function of the 
Cfourt. 

The Court: It seems to me that the defendant can describe the 
construction which you claim is an infringement. 

Mr. Rummler: Yes, but counsel is asking about a certain word in 
these claims. 

The Court: Was your question directed to- 

Mr. Moore (interposing): To the Rowley exhibit leg. 

The Court: That is described in the patent, is it not? 

Mr. Moore: Whether as a flexible extension or not, I do not 
recall; I do not recall the exact term, but it is something distinct 
from a loop. The point I am trying to bring out is that the alleged 
infringed device has a loop, but does not have a flexible extension or 
part, or whatever they may term it. 

The Court: I think you may proceed. 

Mr. Phelps: Exception is noted. 

A. With the suspender that we have always used with the inside 
control, devised, as it is, of two pieces of webbing going over either 
shoulder, connected to a strap that extends to the interior of the 
thigh section, forming one loop, that is- 

The Court: Is it flexible? A. The entire suspender is flexible, 
with the exception of the buckles and the metal hooks. I might say 
that all suspenders, on all artificial legs, are necessarily flexible. 

Witness: Our suspender on the alleged infringing device does 
not have a part or an extension separate and distinct from the sus¬ 
pender loop, neither does it have a member extending up- 
191 wardly from the lower leg section into the interior of the 
thigh section to which our suspender loop is connected. 
Neither does our suspender loop connect up to our back check. 

We have made a leg comprising a metal back check which does 
not extend upwardly around the knee bolt, which I produce. 

This is a leg that was made for demonstration purposes only. It 
was made, however, along exactly the same specifications as a limb 
that would be made for an individual wearer. The leg consists of 
the usual leg section and thigh section, pivotally connected, and a 
back check of rigid material securely fastened to the leg section, 
and extending upward and forward to a point midway of the knee 
bolt and it ends there; it is not connected in any way with the knee 
bolt itself. Mounted on the knee bolt is the lever arm, made sub¬ 
stantially the same as all of the devices in limbs which are alleged 
to infringe the patent in suit. 

We have a man in our factory now who is wearing a limb sub¬ 
stantially the same as this. It is operative, it works entirely satis¬ 
factorily. so he says, and as far as you can observe. I might say 
further that this is. in my opinion, an operative device; it could be 
worn, and it is entirely practical to manufacture and wear and to 
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Mr. Moore: The leg to which the witness has just directed his 
testimony is offered in evidence as Defendant’s Exhibit No. 4. 

Referring to the fifth page of Plaintiff’s Exhibit 4 “The Messen¬ 
ger” on which page appears a cut and the words “can you do this,” I 
have seen exactly the same results accomplished as shown in the 
illustration referred to in Mr. Rowley’s testimony as contained in 
our publication, “The Messenger,” by the suspender that is attached 
to the outside of the leg section and did not extend at all to 
192 the interior, either of the thigh section or the leg section. 
I have seen that done in more than one case. 

Mr. Phelps: If the Court please, I would like to ask counsel for 
the defendant whether they expect to rely, in their argument, upon 
any of these patents that are cited in their answer and which have 
not been discussed by this expert. 

Mr. Brock: If it please the Court, I think that we have discussed 
the various patents upon which we intend to rely, and I do not 
recall any other patents—the patents we intend to rely upon, vour 
Honor, are the Rowley patent of 1900, the Collins patent, the Pal¬ 
mer patent, the Smith, the Legram and Morris, all of which, I 
think, have been discussed. 

Mr. Phelps: And the others that were cited in the ansvter are not 
to be used in the argument? 

Mr. Brock: No. 


Cross-examination by Mr. Phelps: 

Q. In all artificial legs, especially those that have been shown 
here in these various patents, which are worn by a person whose am¬ 
putation is above the knee, the same fits into the socket or thigh sec¬ 
tion, and the movement of the stump by the wearer is the thing that 
controls,—is the thing that initiates and controls the movement of 
the thigh. Is that correct? A. In connection with the supporting 
suspender, I should say that that would be .correct. Yes. 

In the Palmer patent No. 6,122, with the weight released from the 
entire leg by lifting the toe from the ground, ever so slightly, and 
with the knee in a flexed position, as it would be in making a sten 
forward, the tension of that spring would actuate the lower leg and 
bring it into alignment with the thigh section. The force of gravity 
is an assistance toward actuating the leg forward, until the foot or 
extremity passes the center of gravity. To that point gravity is an 
assistances and beyond that point gravity wuuld resist the forward 
motion of the leg section. But in a movement of the thigh section 
entirely forward of the body, gravity would normally hold” the leg 
section vertical and if the spring were strong enough to overcome 
the gravity, it would throw the leg section forward into alignment 
with the thigh. 

If a person sitting down with such a leg as this shown in the Pal¬ 
mer patent, and with a spring strong enough to throw the leg out, 
if he took the foot off the floor the spring would have a tendency 
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to throw the thigh section out, and if he wanted to keep the leg 
section vertical with* the foot on the floor he would have to 
193 exert some pressure, of the thigh section on the leg section, 
downwardly, so as to hold the foot against the floor. 

In the device shown on the drawings, the wearer has no means by 
which he can relax the tension of the spring, when it is on him 
and if he should be sitting down, except that he could straighten 
his leg out, put his good leg under it and let his artificial leg extend 
out, so that the tension of the spring would be relaxed. 

In the Legran patent suspender part- “d f and “b” pass up over 
the two shoulder of the wearer, and so far as the drawings indicate, 
those suspenders are rigidly attached to the thigh section at its upper 
end. In the Legran patent an upward pull exerted on the straps c 
and d when the leg section is flexed would be adapted to bring the 
leg section into alignment with the thigh section. The strap “cd,” 
in passing up over the left shoulder, is located in practically the 
same position as the suspender “b” Therefore, if you were to 
hunch the shoulder properly for the purpose of putting a strain 
on strap “cd” whether you would put the same strain on suspender 
“b” would depend upon the tension with which strap “cd” was at¬ 
tached to the body of the wearer with reference to the tension of 
strap “b” 

Assuming that the strap rests over the shoulder, hangs down over 
the shoulder, the strap “cd” and the suspender “b’\ hangs down over 
the shoulder in practically the same position, regardless of what ten¬ 
sion may be on those below the shoulder, if you lift the shoulder 
in this manner, the same tension that you put on strap “cd” t will be 
put on suspender “b” 

1931'o Q. Inasmuch as the suspenders “a” and “b” are positively 

connected to the thigh section, and according to the answers 
that you have just given, if you exert a strain on strap “cd” and on 
suspender “b” to about the same extent, then that strain exerted 
through suspender “b” to the thigh section will pull upwardly on 
the thigh section to practically the same extent that that strain, 
directed to the strap “cd” will pull up on cords “dc,” marked on the 
patent. Is that no correct? A. I would say that that is practically 
correct, with the exception, that the suspender part “cd” as shown 
in the illustration accompanying the patent, is positively connected 
to the lower leg section. 

Q. Now, Mr. Hanger, to put that in a little different form: As¬ 
sume, if you will, that cords marked “dc” in small letters, have 
nothing connected to their lower ends, but otherwise the leg is as 
shown here; the suspenders, “ab” are connected to the thigh. Now, 
you stated that if, by hunching up the shoulder you applied sub¬ 
stantially the same strain to the suspender “b” that you do to the 
strap “cd” passing over that same shoulder,—if such a strain will 
cause the cords “dc” small letters, to move upwardly under that 
strain, the leg section, small “a ”—thigh section small “a” will move 
up about the same distance under the influence of the suspender “b” 
Will it not? Unless some part of the body prevents that from being 
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done? Is that not correct? A. No, I wouldn't say that that 
194 is correct. The suspender, as shown here, if it is assumed that 

it is of non-elastic material, when they are adjusted to hold 
the artificial leg in proper position on the amputated leg of the 
wearer, then in raising the shoulder, either one or both, and exert¬ 
ing a pressure against those suspenders, that pressure would be 
positively resisted by the portion of what is known as the socket of 
the artificial leg. In other words, if the leg is properly adjusted to 
the wearer by suspenders of non-elastic material, then a man, by 
raising his shoulders, would be endeavoring to lift himself by his 
boot-straps.. 

Q. So that this resistance that comes under those circumstances 
that you have just explained is because of the fitting of the same 
into the socket. Is that correct? A. No sir, it is because we are 
assuming an impossible thing, that the suspenders are made of rigid 
material instead of elastic material. 


Mr. Phelps: Your Honor, I ask that that be stricken out. He 
wants to talk about elastic suspenders here. 

The Court: I think that that is responsive to your question. 

Q. If those straps are made of some material, non-elastic, as 
appears from this patent, then that resistance which you have just 
spoken of would come from the fitting of same into the socket. Is 
that no correct? To amplify that a little bit, if these suspenders are 
made of non-elastic material, then if one attempted to hunch up his 
shoulder it would be, as you have just said, like trying to put him¬ 
self over the fence with his boot-straps, because the stump in that 
socket would prevent the upward movement of the thigh. Is that 
correct, as to that leg? A. Yes, I should say that is correct. 

Q. If this suspender made of non-elastic material holds the leg 
section onto the stump! so snugly that it would resist the upward 
hunch of the shoulders, then there could be no action on the strap 
“cd” passing over the same shoulder. Is that no correct? A. I 
would have to qualify my answer to make it responsive. If the leg, 
the artificial leg, is adjusted to the wearer so that there would be no 
play whatever—that is, so that it would not be possible for the wearer 
in extending the body fo-ward or in raising the shoulders to take up 
that lost motion there (indicating)—that play in the suspenders,— 
if that were the case—it would be practically impossible to exert any 
pressure on the strap “cd” by raising the shoulders. 

195 Q. What is the customary practice in regard to fitting a 
leg of that kind so tight that there would be no relative 
movement of the leg; or is it the practice to have some relative 
* movement? A. In practice, in making and fitting and applying— 
fitting for a thigh amputation—is to allow for enough of that play . 
that the wearer can be relieved of the pressure of the leg against the 
body, and to apply the leg with a suspender of elastic material to 
take up that play and hold the leg in position on the stump. That 
is the universal custom in applying a leg equipped with a suspender 
that would be similar in principle to the one illustrated in the patent. 
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The suspender of Plaintiffs Exhibit 2 is made of non-elastic 
material. The customary practice with regard to fitting artificial 
legs of this kind where the non-elastic material is used, I should 
say is practically the same as the custom in fitting a leg that is 
equipped with an elastic suspender or partially an elastic suspender. 
The leg and the suspender are applied to the wearer and adjusted 
in such a way that he will not necessarily always be exerting a 
tension against the suspender. When a pressure is exerted against 
his non-elastic suspender beyond a point allowed for that adjust¬ 
ment, that tension would be conveyed to the artificial to the amputa¬ 
tion or the amputated member of the stump leg, and in a thigh 
amputation, which are the only ones which we are discussing, the 
^maining portion of the thigh is fleshy, and of course, that flesh 
gives to some extent to that pressure. 
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Q. Now, assuming again that in this Legran construction the 


suspenders 


cd” are both made of rigid material, and 


assuming that the construction of the suspender “ab” is such as to 
allow for a slight yeilding of the thigh section, possibly by the yield¬ 
ing of the fleshy parts of the leg, as you have just explained, 

196 and assuming further that under those circumstances an up¬ 
ward strain, by hunching the shoulders, would apply to 

suspender “ab” and strap “cd.” You have already stated that that 
strain on suspenders of that kind, non-elastic material, will be sub¬ 
stantially the same—if under the influence of that strain, the thigh 
section “ab” yields and moves upwardly and by reason of the strain 
being put on the suspender “b” if the strap “cd” also moves up¬ 
wardly under the influence of hunching the shoulders, then those 
cords “dc” will also move upwardly—assuming that they are not 
attached at their lower end to the body? Is that not correct? A. I 
would say to the extent that the upward movement of the thigh 
section is not resisted it would move upward when the tension is put 
on the suspender “ab” and anything attached to the suspender at 
“ab” would correspondingly move upward if there was any resistance. 

Q. And anything that was over the same shoulder would be re¬ 
sisted to the same extent, as well as that which was attached to the 
suspender “ab?” A. Is that the way you intended to state that 
question? 

Q. I think so; you stated that it would) move up. You stated 
that the thigh section would move upwardly under such a strain 
and until it was resisted and that the cords “cd” would also 
move upwardly unless they were resisted by something attached to 
the suspender. Now, my point is, wouldn’t that resistance be just as 
effective upon something passing over the same shoulder as some¬ 
thing attached to the suspender? If there was any resistance to the 
upward movement of those cords “dc” by something attached to the 
suspender, there would be just as much resistance by something 
passing over the shoulder? A. No, I do not think so; you 

197 are referring to the construction shown in this illustration 
(indicating). The illustration and the specifications, as I 

understand them, show the strap “cd? going over the shoulder and 
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attaching at the rear. Consequently, they would give the wearer a 
greater purchase or leverage or lifting power than if the strap “cd” 
were attached to the suspender in front of the shoulder. 

Q. Do you understand that the strap “cd” is attached to the sus¬ 
pender “ ab”? A. Well, it is difficult to say from the illustration, 
and I would have to refer particularly to the specifications. 

Q. Have you not read the specifications yet? A. Yes, I have; but 
I was answering with reference to your question not with reference 
to the construction shown in the illustration and specification. 

In figure 2 of the Legran drawings the dotted lines indicate the 
position in which the thigh would be when a person was sitting down. 
The dotted line extending below the cross-hatched circle adjacent to 
the figures “1” and “v” indicates the end of the cords “cd” extend¬ 
ing down below’ the part 1 on that cross-hatched circle. These cords 
extend through the bridge 1 and are knotted at their ends. 

If the ends of those cords were slackened when a person was in a 
sitting position, passed down through that bridge “1,” so that the 
lower end did not engage the bridge, and if he were to exert a pull 
on the strap “cd” by moving the shoulder upward he would have to 
take up the slack before there would be a pressure exerted on the 
leg section. But the action of the suspender in sitting, as indicated 
by the dotted line of thigh section in Figure 2, to my mind, does not 
necessarily mean that the ends of the straps “cd” extending to the 
bridge would fall down. I have read the specifications. 

198 Referring to the Collins patent No. 295,675 the suspender 
“y” which passes through the leg and around to the thigh 
section and around the roller on the knee bolt section, suspends the 
leg in position on the body. The friction of the suspender “y” over 
the pulley mounted on the knee bolt, when making a step forward, 
with the artificial leg, would tend to bring the leg section in align¬ 
ment with the thigh section. 

It would tend to do that. There would be some friction there, 
and the tendency of that friction of the strap rolling forward on the 
pulley mounted on the knee bolt would tend to bring the leg section 
in alignment. 

If that pulley were mounted on there so as not to rotate, there 
would still be some slight friction. 

Assuming that it is an idle pulley mounted on there so that it ro¬ 
tates, the only force exerted would be this friction of the pulley on 
the Imee bolt. 

In supporting the leg in place, the wearer can very readily in¬ 
crease or decrease the tension of the suspender against the pullev and 
by increasing the tension against the pulley the tendency to pull the 
lower leg forward by a movement of the suspender is correspondingly 
increased.' Through the friction of the pulley on the knee bolt, 
if the roller is idle. 

Referring to the Smith patent No. 39,361, the suspender “s” ap¬ 
pears to be fastened at its lower end to the thigh section and is merely 
a suspender for holding the leg on the body. If there were no strap 
“L” as shown in the patent drawing, and one were to swing the stump 
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forward of his body, gravity would tend to hold the leg section in a 
vertical position with regard to the floor. And if the strap “L* 
with its elastic insert “r,” is rather firm over the shoulder, a person 
in walking and moving the thigh forward of the body with the foot 
lifted from the floor, the elastic insert and the strain on the cord 
“L” would tend to bring the leg section up in alignment with the 
thigh section. When a person was sitting with a leg of this kind, 
and if the insert “r” and the cord “L” are relaxed it would not be 
possible to exert a strain on the cord “L” sufficient to pull up the leg 
section in alignment with the thigh; without some extended raising 
of the shoulder and some extending and straightening of the thigh. 

Such movement as he would make, if continued, would 

199 bring the body into one plane; yes. By merely sitting in an 
upright position with his back against the bacx of the chair, 

or sitting in a position which I now occupy, without leaning against 
the back, he could not, bv an upward movement of the shoulder, 
and no other movement of the body, bring the leg section in align¬ 
ment with the thigh. 

The Court: I can not tell from this diagram whether the force is 
on the inside of the leg or on the outside. 

Mr. Phelps: The specification speaks that it runs down inside of 
the leg section and in a groove in the thigh section. 

By Mr. Phelps: 

Q. I show you plaintiffs Exhibit No. 10. I am going to ask you 
if you will dismantle the parts, taking off the thigh section and 

then putting back the parts on the leg section. —. -. 

Q. Now, Mr. Hanger, with that leg—assuming that the thigh is 
removed from this strap, so that the strap hangs up there (indi¬ 
cating) these side straps (indicating) are rigidly secured to the leg 
section, are they not? A. Yes, sir. 

The knee bolt is rigidly secured to those straps, that is, it is rigid 
to the extent that it is held in position by threads on the bolt and 
the set screw. 

The back check lever is supported in a sleeve (numbered 6 on 
the patent drawing); this lever being mounted by a sleeve on the 
knee bolt, it is held in position, but I would not say that it is rigidly 
attached to the leg section. It is in a fastened position, except for 
any play that you might find by moving the part, that shows that 
it is not rigid (indicating and illustrating on the specimen). 

200 There is a movement of a quarter of an inch. I would say 
that if the sleeve section fitted the knee bolt without any 

play and if the lower end of the actuating lever fitted into the sleeve 


“6” without any play, there would be substantially no lost motion. 
This play does not interfere in any way with the wearer of the leg 
wearing the leg or the thigh section being under the control of the 
suspender by a movement of the body except to the same extent that 
lost play would interfere in any operating mechanism, with the re¬ 
sult that the continued use of the device has a natural tendency to 
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increase the amount of the lost motion. If these parts fitted per* 
fectly then there would be no play. 


Q. Now, this strap (indicating) on the side of the leg and the 
knee bolt which is No. 4 (indicating), according to the drawing of 
the patent, and this back check, which is No. 5 in the drawing of 
the patent, aside from that play, have no movable relation with the 
leg section? A. I think that that is substantially correct, if there 
is no lost play there. 

Q. Now, then, in this device (indicating) when an upward tension 
is put upon the straps which are No. 9 which extend through this 
Loop (indicating), No. 8 in the drawings of the patent, that upward 
strain is communicated to the leg section in such a way as to cause 
it to swing forwardly on the thigh section. Is that not correct? A. 
Yes, sir. 

Q. The leg section is supported on the thigh section by means of 
this knee bolt, No. 3, in the drawings of the patent, being located 
in bearings located here at the side of the thigh section, which bear¬ 
ings are marked “3” in the drawings of the patent. Is that no- 
correct? A. Yes, sir. 

Q. I am going to ask you, Mr. Hanger, if you will take apart 
plaintiff’s Exhibit No. 3, and in the same manner remove the thigh 
section and then reassemble the parts on the leg section. 

Q. Now, I refer to these metal parts—those are rigidly secured 
to the leg section. Is that not correct? A. Yes, sir. 

201 The knee bolt, which is marked “4,” Figure 1, plaintiff’s 
Exhibit No. 2, is rigidly secured to the upper end of that 
middle strip “3a” and the bolt is not rotatable or movable in a re¬ 
volving direction with regard to those straps when it is securely in 
position, as it is intended to be in operation. The lever arm “8” 
Figure 1, plaintiff’s Exhibit No. 2, is rigidly secured to this knee 
bolt by means of a set screw “B,” the back check “5” is rigidly se¬ 
cured to the leg section at its lower end and the upper or bifurcated 
end embraces the knee bolt on both sides of the lever “8.” I also 
find in here what might be termed either a plate or a brace which 
is rigidly attached to the upper rear part of the leg section for the 
purpose of strengthening it only. The lower end of the back check 
is held by screws that run from a plate on the outside of the leg to 
a plate on the inside of the leg, and by means of these screws which 
are run through the plate and the outside of the leg it is rigidly 
affixed to the leg section. That plate has an offset in which the 
lower end of the back check fits and it has ears extending upwardly 
to the side of the leg section shown in Figure 1 plaintiff’s Exhibit 
No. 2, just above the reference numeral “5a.” In this construction 
there is a rivet which extends through each one of these ears and out 
through the leg section and out through the strip “3a” and is 
peened over. These metal strips “3a” and the knee bolt “4”, the 
lever arm “7,” the back check “5” and this plate, all being rigid 
on the leg section, are immovable relative to each other or to the 
leg section; and this leg section being supported on the thigh sec¬ 
tion “1,” by means of the knee bolt “4” at opposite sides of -the 
back check “5” fitting in bearings formed in the knee bolt of the 
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strain will cause the leg section to swing forwardly on the thigh 
section. 

202 Referring to defendant’s exhibit 1, so far as the arrange* 
ment of the parts are concerned, all the legs put out by the 

defendant which have the hickory back check are substantially the 
same as this specimen, and the parts shown in this model operate 
practically the same as they do in actual use. 

Defendant’s Exhibit No. Li is a miniature of such a leg. The 
parts being substantially proportionate with reference to the large 
working model, Defendants Exhibit No. 1, and will function and 
operate in substantially the same way. If I take this leg and hold 
the thigh section at right angles, to the body, for instance, in a hori¬ 
zontal position, the leg section hangs practically vertically. 

Q. And if there were no suspender straps running to the interior 
of the thigh, are those suspender straps connected to the leg section 
as they are in this model (indicating), and the wearer has such 
a leg on him and supported it in place by a suspender really con¬ 
nected to the thigh section and he were to put his stump at right 
angles to his body, then the leg section would hang vertically, like 
this (indicating), would it not? A. Yes, except that I do not know 
that there are any suspenders attached to this model. There are no 
suspenders, no suspender parts, attached to this leg section. 

This piece of elastic connected to the lower end of the hickory 
back check and connected to the leg section is put under strain 
when the thigh section is horizontal and the leg section is vertical. 
The tension of the elastic is amply sufficient to hitch the lower leg 
partly fo-ward when it passes the center of the knee bolt, but the 
position of the hickory lever is intentionally placed so that when 
the thigh section is bent at right angles or more than a right angle 
the tension of the elastic is directed against the knee bolt, 

203 so that it will not be necessary to carry any weight off the 
floor in order to keep the forward position but when the thigh 

section is horizontal and the leg section vertical, the elastic will not 
act to throw the leg section forward. If I move the thigh section 
upwardly, so that the back check at its upward end moves to the rear 
of the pivot, then that elastic acts, to throw the leg section forward. 
But whether it will throw the leg section into alignment with the 
thigh section when I hold the thigh section at an angle of about 
forty-five degrees, depends upon the adjustment of the elastic to 
the leg section. It can be adjusted to the leg section so that it will 
hold the leg section in alignment with the thigh section at an angle 
of ninety degrees. In this model it is not adjusted to* that. You 
would not adjust the strain to do that in a leg that you wish to be 
worn under ordinary circumstances. 

Q. So that in the leg of that kind, under ordinary circumstances, 
the elastic would not be sufficient to throw the leg section up into a 
horizontal position with the thigh section. It would go at an angle 
of about forty-five degrees; is thkt correct? A. Yes, under ordinary 
conditions I think that would be correct. 
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These straps which pass into the thigh extend around a roller 
which is connected by a link to the upper end of a lever arm which 
appears to be rigidly connected to the knee bolt in substantially the 


same manner as illustrated in Figure 1, plaintiffs Exhibit No. 2; 
the upper end of these straps being intended to be connected to a 
suspender passing over the shoulder and if a person wears such a 
leg as this, he exerts a strain on the strap by pulling upwardly on 
the suspender through hunching the shoulders, or some similar 
movement, he is able to supplement the action of the elastic and if 
he desires to bring the leg section into alignment with the 
204 thigh section, with the thigh section at an angle of forty- 
five degrees. This can be accomplished either sitting or 
standing. 

In this device the lever arm, the knee bolt and the metal side 
plate which supports the knee bolt, are rigidly attached to the leg 
section and are tied on the thigh section and with the exception of 
the pivoted link at the end of the arm those parts are immovable 
with reference to each other and with reference to the leg section. 
If you were to remove from this leg the hickory back check and the 
elastic material and leave as it is otherwise, then the wearer either 
sitting or standing would be able to swing voluntarily the leg section 
into horizontal alignment with the thigh section by exerting a 
strain on these straps' through the medium of the suspender, if he 
could correctly gauge when he had the leg section in alignment 
with the thigh, but with the hickory lever, which is the back check, 
removed, there is nothing to check the forward movement of the 
leg section when it comes into alignment with the thigh, conse¬ 
quently if he attempted to stand with his feet on the floor and his 
weight on the leg, he would break the leg in half. 


After Recess. 


The Court resumed its session at 1:30 o’clock at the conclusion 
of the recess. 


McCarthy Hanger, the witness who was on the stand at the tak¬ 
ing of recess, and having been first duly sworn, was further exam¬ 
ined by Mr. Phelps, and testified as follows: 

Referring to defendant’s Exhibit 1, the Hanger leg, the suspender 
of non-elastic material which I have just attached makes the leg 
complete just as it is applied to the wearer. 

Referring to defendant’s Exhibit 4, the straps on the thigh section 
are adapted'to have a suspender just like that which I have attached 
to defendant’s Exhibit 1 applied thereto and on the interior of this 
leg is a lever arm adjustably connected by a set screw to the knee bolt 
and having a link pivotally connected thereto through which those 
straps pass in substantially the same manner as indicated in plain¬ 
tiff’s Exhibit No. 2; and the wearer of a Jeg like this, is able, by a 
movement of the shoulder, to voluntarily control the movement of 
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the leg section in substantially the same manner as with plaintiffs 
Exhibit No. 2. 


205 


Q. Are all of the branch factories which you have testi¬ 
fied J. E. Hanger, Inc., have manufacturing for their thigh 
amputations legs substantially in accordance with plaintiff’s Exhibit 
No. 1? A. I don’t know. 

Q. But you have testified you have certain branch factories in cer¬ 
tain places in the United States and also in foreign countries. A. 
J. E. Hanger,* Inc., of Delaware, has a branch factory at Philadel¬ 
phia, Pennsylvania; Toronto, Canada and offices at Baltimore, and 
Roanoke, Virginia. All of the limbs made at Washington and 
Philadelphia, and the limbs that have been supplied to Baltimore 
and Roanoke by Washington are substantially in accordance with 
Exhibit 1. The factory in Toronto does its own manufacturing. 
We do not manufacture here the limbs for Toronto. We manu¬ 
facture certain unassembled parts that are shipped over there and 
they complete the manufacture there. 

Q. Are those parts substantially the same as the parts that are 
assembled in this leg? A. We have never supplied them with the 
parts for the inside control lever or the metal back check. They 
have made some of those, a few, themselves. 

Q. You further stated you had factories in Paris and London, 
did you not? A. I testified that within the past ten years J. E. 
Hanger, Inc., had established factories at additional points, namely, 
Atlanta, St. Louis, and Pittsburgh and London and Paris. 

Q. J. E. Hanger, Inc., of Delaware, established these? A. 
206 Yes; originally we established and started those factories. 

For some years, the period varying according to the different 
plants, they have been operated as separate corporations entirely in¬ 
dependent of J. E. Hanger, Inc., of Washington. 

Q. Is J. E. Hanger, Inc., of Washington, supplying them with 
legs? A. No, sir. 

Q. Or parts? A. We are supplying London and Paris with 
materials and unassembled parts of the legs proper; that is, the thigh 
section, the leg section and the foot. 

Q. Are the metal parts supplied? A. Some of them; some are not. 

Q. For amputations above the knee are metal parts supplied similar 
to those used m defendant’s Exhibit 1? A. Some of the metal parts 
are supplied by us; the knee bolt with the connecting straps; the pin 
on which the hickory lever is mounted; the metal parts in the ankle 
joint are supplied by us. 

Q. Are the parts represented on plaintiff’s Exhibit No. 2 by refer¬ 
ence characters “4” the knee bolt, or lever “8°, and link “8A”* are 
those supplied? A. The knee bolt is supplied; “8A” and “8B”; 
none of the parts of the lever arm that is mounted in the knee bolt 
are supplied bv us. 

Q. But the link, “8A” is? A. No, sir. 

Q. That is not supplied? A. No, sir, none of the parts of the 
lever arm or the link. 

Q. Is the back check supplied? A. No, sir. 









207 Q. Those parts that they use, where are they obtained? A. 
according to information—the best information I have Lon¬ 
don and Paris have never used the metal back check. I would not 
make the positive statement that they have never used a single one, 
but my information is that their uniform practice since they started 
has been to use the hickory lever. Now, 1 understand that they use 
an arm that is mounted on the knee bolt, but as to the construction 
of that, or whether they make it themselves or have it manufactured, 
I do not know. 

Mr. Moore: Your Honor, I object to a continuation of this line 
of cross examination. Plaintiffs have not received a decree as yet 
to obtain an accounting. I can not see that it has any bearing on 
the issues. 

The Court: It seems to me it is more in the nature of an account¬ 
ing than a part of the case now. 

208 By “commercial practice” I meant the use of any elements 
or combination of elements that were common to the art of the 

period. I do not know of my own personal knowledge, of any manu¬ 
facturer who has manufactured and sold limbs constructed in accord¬ 
ance with the specifications and drawings in all their details as shown 
on the Smith patent of 1863 and this applies to Palmer patent 6,122, 
Legran patent 52,507, Smith patent 39,691 and Collins patent of 
1884. 

In a leg constructed in accordance with Plaintiff’s Exhibit No. 2, 
when the lever is swung forward and downward of its pivotal con¬ 
nection by the flexing of the knee, the corresponding movement of 
the suspender loop would be relative to the thigh section and those 
two portions of the part “9” would move into the leg. 

Q. Does it not sometimes happen that there is a tendency of this 
part to shift this way (indicating) and there being no movement of 
the suspender on the shoulder? A. Yes, sir. 

Q. In the Rowley patent in suit if there is a flexion of the knee 
joint, then these parts “9” would be drawn down into the leg, 
wouldn’t they? A. The single flexible extension, “9”, would be 
drawn into the leg. 

Q. And would it not also be possible for there to be a relative shift¬ 
ing of that part there (indicating) and through these loops (indi¬ 
cating) without there being any movement of the suspender 

209 over the shoulders?- A. I think so; that is practically cor- 


Mr. Phelps: For the purpose of making the record dear quote 
“that part there’’ and refer to Fig. 3, No. 13, of the patent in suit. 

In the Rawlev patent in suit the leg is practically suspended on 
the suspenders through the hook 8, over the part 9, the guide loops 
18 and 20 on the front and the corresponding loops on the rear of 
the leg would assist materially in supporting the leg on the wearer, 
but disregarding these guide loops, the leg is suspended on the sus¬ 
pender 14 and 16 so that the weight of the leg acting on the lever arm 



by the suspender from that metal would have a tendency to hold the 
leg section forward on its pivotal connection, so that a person if nor¬ 
mally walking off with a leg of this kind, the fact that there is a 
weight on that leg suspended eccentrically on the axis of the knee 
bolt would always have a tendency to keep the leg in the position of 
the thigh here in the Hanger leg 


You nave that same action possible in a Rowley leg constructed in 
accordance with the patent; the normal walking of the wearer, the 
weight suspended as it is, tends to throw the leg forward into align¬ 
ment with the thigh. 

Referring to this colored chart and the figures toward the right 
margin where the lever arm, “8”, is disposed at an angle below the 
horizontal when you lower the lever as shown in the cross section to 
the right, I would say that you increase the leverage of the lower leg. 
As you adjust the lever more nearly into a vertical position in align¬ 
ment with the leg section you decrease the leverage. In certain posi¬ 
tions of the leg only that is true. In actual practice we find an ad¬ 
justment of say 30 degrees to the leg section will adapt the leg to the 
requirements and desires of the wearer. 

In the position as indicated by Fig. 1, plaintiffs Exhibit 2, the 
lever arm moves, particularly when the wearer is walking, about the 
same distance below the horizontal as that extends below the hori¬ 
zontal. 

210 Q. And is that not the most effective position for the lever 
arm? A. I would not know where to place the lever arm— 
what other position to place the lever arm in to get any greater lever¬ 
age from the leg section when the thigh is bent at a right angle to 
the leg section. 

Q. The leg section is bent at right angles to the thigh section 
practically only in sitting down? A. Sitting or kneeling. 

Q. But in normal walking, in which a man needs the most use of 
his legs, this arm moves about the same, distance below horizontal 
as it is now- A. Yes, sir. 

Q. And that is the most effective position for that lever arm, to 
have it occupy this position when the leg is in alignment? A. When 
you say the most effective position, I must understand the require¬ 
ments of the particular wearer of the limb. 

Q. Well, I am talking about ordinary wear, in ordinary walking 
operations. A. No; I would say that lever would give you maximum 
control in normal walking. 

Q. That is the greatest amount of leverage? A. Yes, in normal 
walking. 
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Q. And if you were to place this to occupy a horizontal position 
when in swing, and therefore below the horizontal all the time, it 
would not be as effective below as it is there; is that not the case? 

A. No; lean not say that that would be true. 

• • . . " .. - *'V 

George Aldworth. 

■ 

Thereupon the Defendant called as a witness in its behalf Mr. 
George Aldworth, who, being first duly sworn, testified as follows: 

Direct examination by Mr. Moore: 

My name is George Aldworth; I am 36 years of age; I am an arti¬ 
ficial limb maker employed by J. E. Hanger, Inc. Other artificial 
limb manufacturers I have worked for are Gales of London, Rowley 
of London and J. F. Rowley, Chicago. 

I am wearing a Hanger No. 2 special artificial leg for amputation 
above the knee. I have two suspenders on now, outside and inside 
control; outside is the Rowley control, and the inside is the Hanger 
control. 

211 Q. A previous witness has testified that it is impossible to 
throw the lower leg section outwardly and upwardly at right 
angles to the body from a sitting position where the suspender at¬ 
tachment was an outside control. A. Well, I have done it myself. 

Q. Could you show the Court at the present time? A. (The 
witness illustrated to the Court the movement indicated.) 

Q. Is the outside suspender the only operative connection you 
have on that lower leg section? A. That is all. 

Mr. Moore: Would your Honor like to see this limb, or does coun¬ 
sel on the other side insist upon seeing it? 

Mr. Rummler: Well, I guess it would be a good thing to see it. 

I never saw a man put the two of them together. 

(The witness thereupon removed the leg of his trousers from the 
artificial limb in question, exposing the artificial limb to view.) 

Mr. Moore: Will you please disconnect the inside suspender and 
then show it? 

(The witness did as requested by counsel.) 

Mr. Rummler: That is near enough; we can see it. 

By the witness: The outside suspender is the Rowley make. I got 


it when I bought my leg from Rowley; the same kind of suspender 
as I always wear. 

Q. Will you please be seated and make the same demonstration 
which you have just given with the leg exposed? 

(The witness resumed the witness chair and demonstrated, as re¬ 
quested.) 

Cross-examination by Mr. Phelps: 

I got my Rowley leg at Rowley's November, 1903. 

This is a Hanger leg furnished me by the Hanger Cora- 
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212 pany; that is the thigh and leg sections. The suspender 
parts, these parts here (indicating) belong^ off my Kowley 
leg, they were taken off the ether Rowley leg. This one here, in an 
accident one morning 1 split it here (indicating) and I got it re¬ 
placed. The suspenders over my shoulders are Hanger suspenders 
and these straps here (indicating) are all common round leather. 
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placed. The suspenders over my shoulders are Hanger suspenders 
and these straps here (indicating) are all common Tound leather. 
This one, and this part here (indicating) the rollers and all belong 
to the Rowley leg. I fastened these straps on there a week ago. I 
do not ordinarily wear them on there; I wear them on my Rowley 
leg. I have never worn anything else but this outside suspender 
until I got this leg, and then I started to wear the inside control, and 
that is only a matter of about a week. The leg was originally sup¬ 
plied to me with the inside control. I put these inside just to try. 
These straps on the outside I attached the same time and day. 

Q. Do these straps,—that is, these guides, and those two straps 
here (indicating) all occupy the position now that they did when 
you first put them on there? A. On the other leg? 

Q. On this leg? A. Yes, I can do the same on the Rowley leg 
as I can on this. 

Q. Those straps were put on there for the purpose of demonstrat¬ 
ing that you could elevate that thigh section with the outside control, 
were they not? A. Yes, sir. 


Harry L. McCalmont. 


Thereupon the defendant called as a witness in its behalf Mr. Mc¬ 
Calmont, who, being first duly sworn, testified as follows: 


Direct examination by Mr. Moore: 


213 My name is Harry L. McCalmont; I am 38 years old; I 
live at 1310 Rhode Island Avenue, and am a musician. I 
am at the present time not regularly employed; playing different 
theaters, substituting. I have been in the artificial limb business. I 
am wearing an artificial leg for an amputation above the knee. 

The suspender is known as the Rowley suspender, outside control. 
It has a suspender loop fastening over the shoulders and connected 
to the lower side of the lower leg. 

Q. Is it possible to throw the leg at right angles forwardly in a 
sitting position? A. It is. 

Q. Will you please give a demonstration? 


(The witness demonstrated, as requested.) 


I have worn an artificial leg about twenty years, five different 
types. I have worn my present leg about three years. 


Mr, Moore: Do you want to see the leg? 
Mr. Phelps: Yes, let us see it. 


(The witness thereupon removed the trouser leg from the artificial 
limb and exposed the artificial limb to view.) 


Mr.. Moore: Will you please be seated and give another demon¬ 
stration of throwing the lower leg section forward? 
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(The witness resumed the witness stand and gave the demonstra¬ 
tion, as requested.) 

I have accomplished that same operation of throwing the lower 
leg forwardly with the Ericson leg with a suspender I made myself, 
a forked strap and a loop over the shoulder. That leg is not is ex¬ 
istence. 

J. E. Hanger, Inc., made me a part of suspender, what they called 
a rotary, outside control, and I was able with that suspender to throw* 
the leg forward in the same way in a sitting position as I have 
here. 

214 Cross-examination by Mr. Phelps: 

I got the leg and thigh section which constitutes this leg from 
J. E. Hanger and have been wearing it ever since. It had an inside 
suspender control. These outside straps were put on about two weeks 
ago for the purpose of demonstrating that the leg could be thrown 
in an upright position. One of the workmen at Hanger’s put them 
on. Prior to that I wore a Hanger suspender which entered the 
thigh section. J. E. Hanger, Inc. furnished the parts which make 
up this suspender. 

One of the J. E. Hanger workmen told me it was a Rowley sus¬ 
pender. It is similar to it. I have seen a Rowley suspender before 
I saw this. 

The Court met June 16th pursuant to adjournment yesterday. 

Rebuttal. 


James F. Rowley, Recalled. 

Direct examination by Mr. Phelps 

Mr. Brock (interposing): I would like to offer in evidence, Your 
Honor, a certified copy of the file of all the patents that were placed 

in evidence, all that were discussed? 

• • 

(There being no objection it was received in evidence and marked 
Defendant’s Certified Copy of File of Patents.) 

By the Witness: In my forty-two years’ experience in business, I 
have had opportunity to determine and observe the state of the art 
relating to artificial legs for amputations above the knee. 

In 1903, in the case of Rowley vs. Koeber, as nearly as I can re¬ 
member without the documents before me, these same patents, pos¬ 
sibly with an exception or two here cited, has been anticipatory. Of 
these, the Legran, Smith and possibly Collins were set up as 
215 anticipating patent No. 644,464 issued to me on the 27th 
day of February 1900. At that time, as there was no pos¬ 
sibility of obtaining any artificial legs manufactured under those 
patents, I caused to be made under my supervision models in exact 
construction and in keeping with the claims and specifications of 
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those various patents. Then, in 1907, it was set tip again in the case 
of J. F. Rowley vs. Sharpe and Smith and W. N. Sharpe later in the 
year it was set np again as a defense in the case of J. F. Rowley Co. 
versus Morris and Collins; and it was set up again as a defense in 
1908 in the case of J. F. Rowley Company v. Columbus Pharmaceu¬ 
tical Company of Columbus, Ohio. So that these and other construc¬ 
tions were in keeping with the various patents cited. We designed 
a whole lot of artificial legs of that character, making the exact struc¬ 
ture of the interior and of the suspenders which were made up and 
added to it. I have had considerable experience in the prior art in 
suspenders for artificial legs. 

These suits to which I have referred; were all of Rowley patent 
No. 644,464. 

Referring specifically, to the Legran patent, No. 52,507, it would 
not be possible for the wearer of a leg constructed in accordance with 
the specifications of this patent to have a voluntary control over the 
leg section by a movement of the shoulder. Because the suspenders 
“ab” were arranged to carry the artificial leg and keep it upon the 
stump leg and the suspender “cd” with the cords li d” and “er drawn 
up sufficiently tight as to give any action whatever, then the eleva¬ 
tion of the shoulder or the erection of the spinal column simply pro¬ 
duced a deadlock, as the so-called operating suspender would not 

have pressure enough to move- 

216 The Court (interposing) : Mr. Rowley, if “a” and “b” were 
elastic and “c and d” were nonelastic, what would be the 
result? A. If “a” and “b” were elastic you might get some move¬ 
ment then from the cords over the front of the leg. In that event 
you would have two suspenders, one of them on the interior of the 
thigh section. We found the suspender inoperative in actual test. 

By the Witness: The suspender was inoperative simply because 
one suspender hindered the other. There is no statement here con¬ 
cerning any elastic webbing attached to the suspenders. However, 
the specification makes mention of elastic, the rubber marked “U”, 
which is held in a desired position in the bottom of the foot. If 
the suspenders il ab” were to be made of - elastic, in some measure they 
might be able to bring the shank section forward, evidently by 
throwing the shoulders back. The inventor says “Give a spring ana 
force to the chest and shoulders of the wearer’. If the suspenders 
“a” and “b” were constructed of elastic material and the wearer 
were to be seated, he would not be able to control the operation of 
the leg section by movements of the shoulder because there is too 


much clack, the inventor has shown it here (indicating) as having 
through the plate in the shin section to which the cords are fastened. 

Referring specifically to the Collins patent No. 295,675. In my 
opinion the wearer of such a leg as this obtains voluntary control 
over the leg section by the suspender as connected in this leg when 
you carry the leg back. He would Dot obtain any swinging move¬ 
ment of the leg section voluntarily by any action of the suspender 
if friction had anything to do with the turning of the roller. With 
the cord over it, it is a serious question whether it would not pull the 
leg backward instead of forward. 



217 Referring now to the Smith patent No. 39,361. In my 
opinion it might be possible for one wearing such a leg as 
shown in the drawings of this patent, to have some voluntary con¬ 
trol of the leg section by taking advantage of the elastic qualities of 
the body. This control would be limited because of the way it is 
placed and because of the construction, as I understand this, there 
is a groove in the thigh section for this cord to pass down and under 
what is termed the patella and marked k. Then it passes onto the 
leg section and down into the foot to the ankle and is intended to 
control both the knee and the ankle joint. The facts are that if the 
control of the knee joint is desired, it should have passed over the 
patella, to give a leverage over the lower part of the leg, instead 
of under it. ' 

Q. If a person wearing such a leg as this were to be seated, with 
the thigh and leg sections at right angles to each other would the 
wearer then be able to obtain any control over the leg section by a 
strain on the suspender part marked u b”. A. Well, it might assist 
materially in drawing it forward in walking. 

Q. But with the part of the strap below the elastic insert “r” un¬ 
connected to the thigh section, as is shown here (indicating) would 
it be possible for one to put a strain on that strap in a sitting position 
and pull the leg section up in alignment with the thigh section? 


A. No. 


Q. Why not? A. You could not apply force enough to it to 
obtain that and it would not have enough leverage. It might assist 
in swinging the leg forward when the leg was in a perpendicular 
position, but when the thigh is at an angle to the body the leg 
section could not be drawn up into alignment. Added to that 
218 the elastic webbing marked tl r” in the suspender would, in 
a measure, nullify the effort of the user to draw it forward. 
In fact it has the appearance of being used primarily as a knee spring. 

I have never seen on the market, or in use by anyone legs con¬ 
structed in accordance with the Collins, Smith or Legran patents. 

Referring to the Morris patent No. 1,803,922, our Company sued 
the manufacturers of this artificial leg for infringement of our 
patent 644,464 of 1900 in the Western District of Missouri, at 
Kansas City, and obtained a judgment. And from examination of 
numerous artificial legs made by the Defendant in that case I have 
become familar with the artificial leg. 

The dotted line in Figure 2, marked “T” indicates the upper 
position or to a line of padding, as mentioned in line 73 of patent. 

For some distance above and below the knee bolt “D” the thigh 
section would have to be solid. Such a construction is impracticable 
for the reason that to use a lever of the length of the finger “K” 
as a check with nothing more than a set screw to hold them on the 
bolt would end in disaster very shortly to the wearer. Another 
reason why it would be impracticable would be that it would be 
necessary to spring in and out the knee bolt. The ends of the knee 
bolt are cut away so as to fit into a slot in the strap marked “E” and 
the aperture in the strap is not large enough to permit the knee 
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bolt passing through from the outside. For that reason it would be 
necessary to spring it in. Now, in the event that the knee section had 
been hollowed out, we would have the ordinary shell of the artificial 
leg. Then, using the fingers “KK” in the slots “HH” the structure 
would have no permanence because the fingers would soon cut 
219 their way into the shell of the leg, causing it to partially flex 
forward, if not break down altogether. The concern which 
I sued in Kansas City were not making this exact form of leg as 
illustrated in the drawings of the patent. The metallic forms were 
riveted into the inside of the leg section at the front, passing up 
practically equal to the center of the strap or head at the sides. 

Of the sample legs which I said at times I had made up, represent¬ 
ing some of these devices that have been patented, some of them 
probably have been broken up because the employees did not 
appreciate what they were. Others were probably burned, they dis¬ 
appeared in our fire in August 13, 1918. 


Cross-examination by Mr. Brock: 


The basis of the suits that I have referred to was a loop mounted 
upon the shoulder, slidingly connected to the leg section. That was 
the main feature of my patent of 1900 No. 644,464. 

Q. Then, at the present time, every one has a right to employ all 
of the features which were monopolized by you in that manner up to 
February 27, 1917; is that not correct? A. No. 


Deposition closed. 


220 . Defendant's Testimony on Supplemental BUI and Answer. 


Testimony taken on behalf of defendant in the above-entitled cause 
before Albert D. Alcorn, notary public, pursuant to notice and 
stipulation, at the office of Albert D. Alcorn, 517 First National 
Bank Building, Cincinnati, Ohio, commencing on Monday, May 
23,1921, at ten o’clock, a. m. 


Appearances: 


For the Defendant, Mr. Percy H. Moore of Washington District 
of Columbia. 

For the Plaintiff, Mr. Edwin Phelps. 

James F. Rowley and Hugh Hanger were also present. 


Guy E. Forster. 


Thereupon the Defendant called as a witness in its behalf Guy 
E. Forster, who, being first duly sworn, testified as follows: 


Direct examination by Mr. Moore: 


My name is Guy E. Forster; I reside at 332 West Fourth Street, 
Cincinnati; I am a manufacturer of artificial limbs and have been 
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engaged in that occupation since 1901. In 1901 I was working in 
Cincinnati for my uncle, J. L. Forster, who has since died. 

I know Mr. Joseph L. Bauer of Cincinnati. I first became 
acquainted with him in the early part of 1902 while employed by 
my uncle—by doing repair work on his artificial limb that he was 
wearing. I did not make the artificial limb which he wore in 1902 
but I know where he obtained it. 

The leg Mr. Bauer brought in in 1902 was a thigh amputation 
which joined the ankle and knee, the ankle section and knee sec¬ 
tion being made of aluminum; the walls of the shin and thigh sockets 
were made of a combination of leather and fiber. It had what we 
called at that time a knee bucker, which was a metal section fastened 
in the inside at the rear of the shin section, extending up 

221 through a slot in the knee section, with a projection on the 
end of the metal piece bringing the pin across the back of 

the aluminum knee. This bucker also served as a back check, pre¬ 
venting the leg from going too far forward. . It was operated by the 
wearer giving his—using his thigh to swing the upper section in 
connection with the suspender fastened over the shoulders attached 
rigidly to the back of the thigh socket and passing through holes in 
the side of the thigh piece to a connection on the knee check. 

The model limb just handed to me, was made by me, it conforms 
in the principle of construction to the leg Mr. Bauer brought in in 
1902 so far as the knee joint is concerned but not the ankle. The 
same material is not used in the ankle and shin sections but the 
operation of it is the same. 

The original leg which Bauer brought in for repairs was left in 
my place in 1918 and he was fitted with a new one from 1902 until 
the time this leg was discarded I had occasion to examine it or repair 
it from time to time. 

The purpose of the bucker or back check was to prevent a man 
from falling in walking; if the limb was leaned on, if he would 
stop with the limb slightly forward in that shape (indicating) and 
go to throw his weight on it, it would strike the upper end of the slot 
and prevent the man from falling, or buckling, too, in the knee. 
It would prevent the artificial limb from giving way under him. 
It was made to allow some movement there, to allow a man to take 
a step, it wouldn’t interfere with walking. 

I would sav where—the straps being passed over a man’s body, 
holding the limb firmly to it, when he sets his foot forward and puts 
his weight on the limb, that the bucker would have a tendency to 
stop too far—a movement in case of the knee bending, at which 
time the harness is released; as he goes to raise his leg, after rocking 
over on the toe, there is more tension placed on the harness 

222 which helps to bring the lower section forward. I mean 
that in the act of walking when upward stress is placed on 

the shoulder strap, with the artificial limb on the floor to the rear 
of the natural limb, that this upward stress, if continued, causes the 
lower leg to be swung forward. 

In sitting down, assuming that tension is taken off the shoulder 
strap, and in consequence the bucker will prevent the budding of 
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the knee, a wearer could move the lower limb section to a natural 
sitting down position by reaching behind and pressing in the pro¬ 
jecting end of the bucker. 

The only part of, the original Bauer limb, incorporated in the 
present limb is the aluminum knee section, the other parts of the 
Bauer leg, having been destroyed or thrown away. I made this 
model leg at the request of J. E. Hanger Company, Incorporated. 
The original Bauer leg was dismantled and the knee part retained 
by me and the other parts thrown away some time after he pur¬ 
chased his new limb in 1918. I generally keep an old limb until 
the new one has proved satisfactory to the wearer. If the wearer 
doesn’t want the old one, we destroy it and sell what parts are of any 
value. I do not know when the original Bauer leg was made by my 
uncle. He was in business in Cincinnati before I came here. As to 
whether I know of any other limbs similar in construction to, the 
original Bauer leg and the model, I might say that the model in 
the show case used for demonstrating purposes, had the same features 
in the construction of it. I formerly knew a man by the name of 
Jones who wore one of the original thigh limbs that my uncle 
made—before I came to work for him. I can’t recall definitely what 
knee control he had in his limb, whether it was fitted with this or 
some other knee arrangement. 

Q. 48. This morning in your office, when I discussed this case 
with you for the first time, and asked, you to demonstrate the 
223 operation of the leg* you illustrated to me by placing the 
socket of the thigh section against your chest and exerting a 
tension of the shoulder straps, that it was possible in that way to 
throw the lower leg section to a position substantially in alignment 
with the upper leg section. Will you please give a similar demon¬ 
stration before parties present? 

By Mr. Phelps: Objected to as grossly leading. 

A. With the knee bent and holding the limb firmly against my 
chest, pulling on the front suspender connections and exerting a 
pressure to pull the foot section forward. 

By Mr. Moore: Counsel for defendant wishes to note on the record 
that the witness gave this demonstration and will ask the attorney 
for plaintiff to deny this if he desires to do so. 

Q. 49. In giving the demonstration just made, was it necessary 
for you to press in the projection on the bucker as you call it? 
A. Not to bring the knee forward, or the shin forward. 

Q. 50. That is due to the fact it was under tension? A. The 
tension on the harness brings it forward. 

Q. 51. Then, as I understand it, when the shoulder strap or 
harness is under sufficient tension, the wearer of the limb could, if 
he wished, sit down in a natural position without pressing in the 
bucker? A. Well, he would have to make an effort to put the 
tension on to do that, if possible. A man sitting down, the tension 
is relieved- 
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By Mr. Moore: The model limb is offered in evidence to be 
marked “Defendant’s Exhibit, Reproduction of Original Bauer Leg 
and Suspender.” 
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Cross-examination by Mr. Phelps: 


My age is thirty-seven years. It is 19 years ago since I went to 
work for my uncle, in November 1901. 

224 It was in 1905 or six when my Uncle died, I just don’t 
remember which. I think it was April, 1905. 

The original Bauer leg, was made prior to November 1901. The 
model was in existence before I came to work for him. 

The first time, that Mr. Bauer came in for me to make repairs on 
this leg, I would say was the early half of 1902. This was probably 
the first time that I saw the leg after it was made by my uncle. 
When Mr. Bauer came in that firk time the leg that he was wearing 
at that time had this back check in it—this bucker in it. The last 
time that Mr. Bauer brought in the leg it did not have a bucker in 
it. The bucker was removed by me about 1903 or 1904. I can’t 
say how many times between 1902 and 1903 or four, when I removed 
the bucker, that Mr. Bauer brought in the leg for my attention, 
probably several times between those dates. I am quite certain I 
removed that bucker in 1903 or four. Between 1903 or four and 
1918 Mr. Bauer brought in his leg several times for repair, it would 
average once a year, I expect. No record was kept of it; I haven’t 
any way of telling definitely. It might have been several times a 


year. 


X Q. 24. Then, having no record of the time when you removed 
that bucker, you are not absolutely certain as to whether it was in 
1903 or four that it was removed; it might have been some time prior 
to 1903 or four? A. Might have been. 


The reason for removing the bucker was because Mr. Bauer ob¬ 
jected to its being noisy. When it was removed the lower shin sec¬ 
tion was caved in, and it was renewed at the same time. In making 
the new one it was made to work with a non-elastic knee cord made 
from giltwine fastened to a wooden bridge put across the center of 
the knee section to hold up the other end of the cord. I under¬ 
stand this kind of cord had been used for years. The lower end of 
this cord which was substituted for the bucker was rigidly 
225 connected to the leg section below the knee bolt and to the 
rear thereof, and the upper end of that bridge was connected 
with the thigh section at the rear of the knee joint and above the 
• knee joint. The bridge was inside the thigh section, above the 
aluminum knee section. 


X Q. 34. It was in 1903 or four, or some time therebefore, that 
this change was made? A. Yes, sir. 

A complete lower section from the knee bolt down to the ankle 
joint was also put in at that time. 
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The leg that Mr. Bauer brought in to me in 1918 did not ha*e 
the original leg section nor the bucker, with which, the original 
Bauer leg was made. 

When the bucker was removed and the cord substituted, the back 
of the suspender was fastened to the thigh socket in the rear; a strap 
coming over each shoulder was fastened to the piece of elastic web¬ 
bing on each side of the lacing in the socket at die top and m front 
a piece of elastic webbing was attached in the center of the thigh 
section above the knee to a point about midway between the knee 
and ankle on the shin section; in front, the shoulder suspenders to 
carry the limb, the elastic front strap to help him swing it forward. 
In other words the suspender was rigidly connected to the thigh 
section both at the front and the rear and the only yield that the 
suspenders had was that provided by the elastic by means of which the 
suspenders were directly connected to the thigh section. When the 
knee would be bent in taking a step, the position of the bent limb 
would stretch the elastic, thereby exerting a tension which had a 
tendency to swing or pull forward the lower section and foot of the 
limb. The greater the tension on the elastic strap, the more 
226 snap there would be to the movement of the leg forward. 

When Mr. Bauer brought the leg in to me in 1918 for the 
purpose of getting a new leg, the suspenders Mr. Bauer had on at 
that time were made at home by himself, and it is something beyond 
my power to describe them. I only know that they were made, out 
of goods sewed, laced and tied so tight the only way to do was to 
cut them off and bum them up. I paid no attention to them what¬ 
ever. When Mr. Bauer brought in the leg which I have testified the 
specimen is a sample of, the first time to be repaired, the suspenders 
were connected to the leg in the way the model is at present. That 
is, the front straps run down through openings in the thigh and 
connect to the bucker at a point below the knee bolt. 

X Q. 62. Do you have a distinct recollection of that being the 
connection at that time? A. My recollection is fairly dear that that 
is what it was. 

X Q. 63. Is it possible that that connection of the suspender 
might have been to the bucker above the knee joint? A. No, sir. 

X Q. 64. Don’t think there is any possibility of that having been 
the case, do you? A. No, sir. 

The bucker that is in the model, Defendant’s Specimen, Bauer Leg, 
was made by me during this month, during the month of April or 
May. I made it from my memory of the former one and from Mr; 


Bauer’s memory and with his assistance. That is, I fashioned it en¬ 
tirely from my own recollection and what Mr. Bauer suggested. Mr. 
Bauer could not put this leg on and wear it because it was not made 
to his measurements. 

Artificial legs that have been worn some time are frecently 
brought back to me in order to have new ones made. And I have 
many tapes made a limb for a man who had formerly worn another 
man’s make. 

2$—4012a 
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When I started working for my uncle he had discontinued using 
the aluminum knee; he was using the wooden knee section. I know 
he had used a number of aluminum knees, but how many, and 
when he quit using them I.couldn’t say definitely. I never used an 
aluminum knee except in a specialty. I understand other 

227 . manufacturers of artificial limbs were using them about the 

time I testified the original Bauer leg was made. 

I identify this knee section as having been a part of the original 
Bauer leg on account of the steel pin that was through the back of 
it for the bucker to hang on. 

I don’t know whether the Bauer leg is the only leg that my uncle 
made up with a bucker in it, besides the specimen that I have testi¬ 
fied was in the show case. It is the only one I have seen. I can’t 
say what he made. He was in the game years before I knew him. 
He probably made no others in this locality about the time the Bauer 
leg was made. He had moved here from Milwaukee and Chicago 
where he had been working at the business, and Mr. Bauer had the 
first thigh limb that he made in Cincinnati, I ascertained that from 
the old record. After making the Bauer leg it is not probable that 
he made other legs for persons in this locality, embodying substan¬ 
tially the same construction as the Bauer leg because my uncle ob¬ 
jected to the noise in it and was not using that when I came to work 
for him. 

The Bauer leg, is the only one I know of that he made in this 
locality. The show case model I saw was made in Milwaukee and 
brought here unfinished, he said. 

I understand Farrier in Milwaukee during the 1890’s was re¬ 
sponsible for the first use of this bucker. I don’t know whether 
other manufacturers of legs made legs of that character. I have 
heard of the National Artificial Limb Company but I believe they 
are out of existence. I understood they were in Chicago, when I 
started in the limb business. I do not know whether they ever made 
artificial legs with a bucker in them. I never saw one of their cata¬ 
logues. 

If I were to see one, I would most likely recall whether I had 
. seen it before. I do not recall that I ever heard my uncle 

228 mention any other objection to the original Bauer leg other 
~ than the noise that it made. 

My uncle told me he moved to Cincinnati about the end of the 
year 1898. I wasn’t acquainted with him at the time he came to 
Cincinnati and I do not know what other forms of artificial limbs 
for above the knee amputations he was making other than the Bauer 
form at the time he came to Cincinnati. 

When I went to work for him he was making a limb which was 
fitted with a combination of fiber and leather socket attached to a 
wooden knee section, to a fiber and leather shin piece connecting that 
aluminum ankle and wooden foot. The knee was controlled with 
a cord for a check; the thigh was controlled with two, producing a 
check; the socket was laced in the front and padded in the center; 
the suspenders were attached to the top of the socket, front and back, 
the same as the suspenders which I made to the Bauer limb in 1903 



J. E. SANGER, USC., VS. J. S'. ROWLEY CO. 115 

or four, or thereabouts? I can’t say definitely how long we con¬ 
tinued that form. We changed from one suspender .to another, try¬ 
ing to find ah improvement, at different times. The first change that, 
was made was to attach loops, two in front and two in the back, two 
at the side to the center of the thigh section,, passing around cord 
through those loops to attach the shoulder straps to the leg. The con¬ 
nection of the suspender was confined to the thigh section. There 
was no connection, from the suspender directly to any'part of the 
leg section, that suspender connection allowed for a sliding movement 
on the limb. 

The request first made of me to make up a specimen like the old 
Bauer leg was made by McCarthy Hanger of The J. E. Hanger, In¬ 
corporated, and the request was first made by letter. The letter 
which I received from McCarthy Hanger to that effect I will produce. 

The bucker that was in the original Bauer leg after I removed it 
was sent to the dump, I expect—sold for junk. I have seen three 
buckers for use in artificial limbs of this kind, one in the origin^ 
Bauer leg; one in the show case model and one in this model. Only 
two of those are the originals made by my uncle. The model that 
was in the show case was destroyed probably ten years ago. It was 
a relic. 

Whereupon a recess was taken until 1.30 P. M., at which time the 
cross examination of Guy E. Forster was continued by Mr. Phelps 
as follows: 

229 X Q. 143. Did you bring with you that letter that you. re¬ 
ferred to this morning as having been written to you by Mc¬ 
Carthy Hanger? A. I went through my files down tnere and 1 
found several letters and telegrams and a couple that Mr. Moore had. 

X Q. 144. Among the papers which you have just handed me is a 
letter written on the stationary of the Forster-Treuheit Company, 
addressed to Mr. McCarthy Hanger, Washington, D. C., which open 
with the statement: “Received your letter of recent date . * * *.’ x 

Have you a copy of the letter referred to here? A. It should have. 
been attached to that letter, but I can’t, find it. That letter I re¬ 
ceived from Mr. Moore, together with two telegrams which I handed 
with the other correspondence to you. 

X Q. 145. You mean you received these from Mr. Moore today? 
A. Yes. 

X Q. 146. If you were to make search through your files you 
could probably find the letter referred to from McCarthy Hanger? 
A. I tried to find it and it is misplaced somewhere in the files. 

X Q. 147. You made search today, this noon? A. I searched 
today at noon for it. 

X Q. 148. And you cannot find that correspondence? A. I can 
not find that correspondence. 

By Mr. Moore: Although no previous objection has been raised 
to the introduction of personal correspondence between, the. witness 
and the Hanger Company, counsel wishes to state at this time that 
it has absolutely no bearing on the issue and would like to make an 
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objection at this late date to its introduction in order to shorten the 
proceeding. 

X Q. 149. You think any further search in your files would re¬ 
veal that letter? A. It is pretty hard to tell. We moved all our 
files inside of six or eight weeks, and it is probably misplaced there; 
it is probably there in the files—considerable job to look through 
and find it.- . . 


230 By Mr. Phelps: Notice is hereby given to the defendant to 
produce a carbon copy of letter about which testimony has 

just been given, which motion will be urged at the hearing unless 
said letter is produced before. 

The Witness: If you want that letter today, probably my girl that 
attends to the files—I haven’t taken a letter out of the files in six 
months once unless very occasionally—she was out at lunch when I 
was there; at the time I had to hunt that myself. She knows more 
about it. I probably can have it hunted up for you. I don’t pay 
much attention to the files myself. 

This morning when I was demonstrating this model, Defendant’s 
Exhibit, Bauer Leg, and had the thigh section up against my chest 
and pulled on the suspender connection with my hands I had to pull 
the thigh section firmly up against my chest and pull quite strongly 
on the straps, in order to bring the leg section into alignment with 
the thigh section. The pull which I applied to the suspenders was 
confined to the short straps adjacent to the apertures through which 
the straps pass into the thigh section. 

In order to bring the leg section up into substantial alignment in 
that manner, it required the application of considerable pull on the 
part of my hands. 

There would be less in a perpendicular position, the leg hanging 
straight down. I had to pull that firmly up against my chest and 
pull quite strongly on the straps. 

If this model could be put onto Mr. Bauer or some other individ¬ 
ual who had a stump that would fit into this socket, any pull that 
might be applied to the straps running down into the leg would 
have to be applied by elevating both shoulders. If one shoulder 
was raised, it would slide the strap around until they both 

231 got an equal pressure; the pressure would be even on both 
shoulders. Whether or not a man would raise both shoulders 

would depend, on his style of walking. Some men sway their 
shoulders more than others; some get different results. 

I have as requested just performed the demonstration which I 
performed this morning with the model Bauer leg and note the 
amount of power which I have to apply to bring that leg section up 
into substantial alignment. I think that a man with a leg of this 
kind on could and would in every day use apply that much power 
with his shoulders. If a man were to occupy a sitting position with 
a leg of this kind, I do not think he could by his shoulders exert a 
pressure on the suspenders while in that sitting position to pull the 
le<* °ection up into alignment with the thigh section. 

When the cord was substituted for the bucker in the old Bauer 
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leg, I did not at any time connect the upper end of that cord with 
the pin which extends across the upper ena of the metal section and 
against which this bucker strikes. I don’t know whether the pin 
was removed or left in there at that time. It would be no advantage 
to take it out. If it had been left in there, the cord would bend 
around it. 

232 The pin that is now in the middle knee section and against 
which the bucker strikes when the sections of the leg are near 

alignment, is not the pin that was in the original Bauer leg. It was 
put in when I made this model. 

The Bauer leg which Mr. Bauer brought in to me in 1918 had the 
same thigh section which it originally had when it was made by my - 
uncle, that is had the remains of it—it had been patched over Sev¬ 
eral times. The bridge in the thigh section, to which the upper end 
of the cord was attached never to my knowledge gave way. In wait¬ 
ing there is considerable strain applied to a cord in tnat position, 
particularly when the sections of the leg approximate an aligned posi¬ 
tion. The fiber construction—of a thigh section would not be suf¬ 
ficient to retain that bridge in position without reinforcement. The 
back of the bridge in the Bauer leg rested on top of the aluminum, 
and there was a block running through the section of the fiber to 
hold the front end of it; this bridge was glued in there; a hole came 
through the bridge through which the cord came through, and was 
fastened with a toggle-pin—cross-pin. 

. I have seen legs made by the Johnson Artificial Limb Company 
having an aluminum knee section with a cord in the back, with the 
upper end of the cord connected to a pin attached to the metal knee 
section and substantially in the position in which the pin is located 
in this model. They comprised an aluminum knee section with a 
cord brought through a slot in the back of it, the lower end attached 
to the leg section and the upper end attached to the upper section. 
A boss is cast in the aluminum knee, allowing for pulling back and 
a hole is drilled through those bosses and a pm put in, that boss in 
that connection being much larger than the one shown in this knee, 
large enough for a wooden pin. I do not know the purpose of the 
two holes in the metal knee section of the Bauer model, at 

233 the rear of the section and somewhat below the knee pin. I 
think to make them lighter, but I don’t know. I have never 

seen a wooden pin extending across through those holes. The only 
piece or part of this model Bauer leg, which was a part of the original 
Bauer leg is the aluminum knee section; every other part of this 
specimen has been made up by me in our shop. 

I was first approached about the manufacture of a leg having a 
form of bucker therein such as that shown in this specimen in the 
summer of 1919 by McCarthy Hanger. He came into my office one 
Saturday afternoon and told me he was hunting for an old model 
that he understood had been made by the Farrier Company, who 
formerly had had a shop ip Cincinnati. He told me* at that time 
he was very anxious to get hold of one of those old models ip which 
Farrier had used a piece of steel tubing on the harness extending 
to the knee-—which extended past the knee bolt. I informed him 
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at that time I couldn’t give him information on that leg because 
Farrier never talked about such a thing to me, because Farrier didn’t 
come to Cincinnati until about 1907, and before that he was in St. 
Louis. I advised him to find his men there and look for informa¬ 
tion there. He did not make any sketches or show me any sketches 
or pictures of the kind of leg that he wanted. 

The construction and arrangement of tubing which I have just 
referred to and its relationship to the leg, as I understand it is as 
follows: The tubing one eighth of an inch in diameter, extended 
from the solid part of the ankle section, just about three inches 
above the bearing, and extended into the solid wood of the thigh 
section, extending through the inside of the lower section, and the 
leg, the top being curved forward, was pierced by the knee bolt, 
with the end of it projecting about one inch or Y 2 inch past the 
knee bolt. He said he was hunting something of that na- 

234 ture. I don’t know whether he told me for what purpose, 
but I was given to understand it was for testimony in this 

case. All I knew was that there was a suit against a patent for in¬ 
fringement of some kind. What it was, having seen neither of the 
patents, I don’t know. My understanding was that Hanger had a 
patent and that Rowley had a patent and they conflicted, and there 
was a suit in Court. In 1918 at the convention meeting, I heard of 
it first then. I gave Mr. Hanger no hopes of finding that leg except 
in St. Louis. Farrier had come from there. I did very little, if 
anything—forgot it the next day—didn’t have it recalled to my 
mind to any extent. He wanted the one with the tubing, and the 
first one I saw with tubing in was 1907 or 1908, when Farrier came 
here from St. Louis. It was made by Farrier—F. Farrier; Lee 
Farrier was his son, a mechanic in the shop at that time. I visited 
the place on East Fifth Street and saw it there. I would say that 
the leg I saw does and does not look like the drawing just handed 
me. This tubing is connected to the lower end of it, aqd the solid 
part of the ankle probably, one, two, three or four inches further 
down. The other difference, in here, was, the knee bolt pierced the 
tubing instead of having it fitted around and the suspender was con¬ 
nected to it. 

By Mr. Phelps: The witness has been shown a printed copy of 
U. S. patent to James F. Rowley No. 961,165, patent here in suit. 

That was the kind of a leg that I understand Mr. Hanger was in 
search of. I told him the farthest back I could go on that leg was 
1907 or 1908. He said that wasn’t early enough. I told him then to 
go to St. Louis if he wanted it any earlier, because Farrier had re¬ 
moved here from St. Louis. I don’t have any recollection of him 
. mentioning any date except that he was looking for a leg 

235 made prior to 1907 or 1908. How much I don’t know. 

. Jn a. letter which I wrote to Mr. McCarthy Haneer dated 

June 3, 1920, I stated that I had found 
made and sold to him in 1898 or ’99. 

I talked personally to Mr. Hanger in 
which time the subject was brought-up 


1 
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tinued by a long distance telephone conversation, several of them. 
It was brought up in some way about a leg that he had found in 
Pittsburgh that had something to do with this case. I told him 
then that the oldest thing I knew about, that might have anybear- 
ing on it was the old knee bucker. He told me at that time to try 
to find one for him. That was in April, 1920. During April, May 
and June it slipped my mind—passed up this and passed up that, 
and then some time along in June, I got busy and looked up Mr. 
Bauer again. There was correspondence and telephone conversa¬ 
tions going along frequently between May and June, 1920, and 
then, I believe, there was a trial going on at that time, or about to 
go on. Mr. Hanger said he would like to have the testimony in 
that trial if it would be permitted. I commenced the making of 
this model which had been introduced here at Defendant’s Exhibit, 
Specimen Bauer leg. about a month or six weeks ago. I made some 
cardboard sections for it and stuck them together with a tack to 
show the working points, in 1920 and submitted them to Mr. 
Hanger. 

X Q. 262. I asked you this morning if you could probably recog¬ 
nize the National Artificial Limb Company’s catalogue if you were 
to see it. I hand you a catalogue and ask you if you have ever seen 
one like that before? A. I have never seen that book before. 
236 To the best of my information my uncle was formerly a 
pattern maker during the panic of ’93, and soon after that 
he got acquainted with Mr. Farrier through making patterns for 
various parts of artificial limbs, and during the quiet spells he went 
to work for Mr. Farrier. What he did there was to help make the 
limbs under Farrier’s direction. His start in the limb business was 
in that way. I think they started in Chicago and he afterwards 
went to Milwaukee where he was in business for himself. He was 
in business with Farrier and then worked—I know he had his own 
shop in Milwaukee before coming here—what year or month I don’t 
remember. He was dead before Mr. Farrier ever came to Cincinnati. 

By Mr. Phelps: Plaintiff offers in evidence, to be marked “Plain¬ 
tiff’s Exhibit, Correspondence between the witness, Guy E. Forster, 
and the Defendant,” certain letters and telegrams as follows: Letter 
of May 5, 1920, addressed to Mr. McCarthy Hanger, signed The 
Forster-Treuheit Company, Guy E. Forster, General Manager; Let¬ 
ter of June 3, 1920, addressed to Mr. McCarthy Hanger, signed The 
Forster-Treuheit Company, Guy E. Forster, General Manager; Origi¬ 
nal telegram dated June 3, 1920, from Guy E. Forster to McCarthy 
Hanger; Telegram dated June 2, 1920, G. E. Forster to McCarthy 
Hanger; Telegram, May 12, 1920 McCarthy Hanger to Guy E. 
Forster; Letter, April 29, 192Q, on letterhead of J. E. Hanger, In¬ 
corporated, Guy E. Forster, signed, J. E. Hanger, Incorporated, Mc¬ 
Carthy Hanger, General Manager. 

I am not in any way interested in the-outcome of this litigation. 
If the decision was favorable to Mr. Bowley, he might tell me to 
stop using what I am using. - . • 



237 Redirect examination by Mr. Moore:. 

When I went to work for my uncle in Cincinnati in the year 1901 
I came here from Winnipeg, Manitoba with the intention of going 
to work for him. When I first came with him, he had one boy 
working for him; a man by the name of Charles McCaslin was on 
the road for him. His business was small. . He was getting on his 
feet at that time. When he came here he started with practically 
nothing—tools and a little material. The business grew steadily 
until his death. At the time of his death he had, I think, four men 
working .for him. At the time I started working for him I think 
he had in the neighborhood of 150 customers he had fitted. I think 
a large majority of that 150 would be from out of town. 

R. D. Q. 12. You have stated in your testimony that the substitu¬ 
tion of the cord for the bucker in the Bauer leg was made possibly 
in the years 1903 or 1904, and possibly before 1903. Do you think 
it's possible that the change occurred after 1904? A. Possible, yes. 
I have no record of that. 

R. D. Q. 13. I have a telegram before me, which was submitted 
to counsel for J. F. Rowley, which was not placed in the record, in 
which Mr. Hanger wires you to make a leg for Bauer at their ex¬ 
pense, and further that if he (Bauer) wouldn’t demonstrate, to 
make a leg for somebo-y else who will. Did Mr. Bauer indicate an 
unwillingness tho give an actual demonstration? A. Yes, sir. 

Recross-examination by Mr. Phelps: 

In the leg I am now making I use a solid fiber back check with a 
hole in the center of the circular top for the knee bolt to pass 
through; I attach the harness with an iron screw to the back check 
forwardly of the knee bolt to give a forward pull on the 

238 lower section of the limb when pressure is exerted on the 
harness. The lower section or neck of the fiber check is im¬ 
bedded and fastened solidly to the back wall of the shin piece. 

Witness excused. ***« 

Joseph Bauer, a witness produced on behalf of the defendant, be¬ 
ing duly sworn, testifies as follows: 

Direct examination by Mr. Moore: 

My name is Joseph Bauer; I live at 1321 Pleasant Street, this city, 
I will be 42 next July, I am a cigar maker by trade; and an now 
business Agent for the local Union. I wear an artificial limb for an 
amputation above the knee. My leg was amputated January 11, 
1888. 

I first obtained an artificial limb* in 1900 from Jack Forster. 
That leg was left there when'; I got the leg that I am now wearing, 
about three years ago—it was in March, 1918. It was left with & 
Forster people at that time. They returned the shoe some,time later ; 
but the limb; I had it in mind at the time to go down and get it, but 


J. S. HANGER, INC., VS. J. F. RdWLEY CO. 121 

•JIT.* -i:• • * 


>A&r> 

■ 


somehow or another I never did. It was in an awful shape. It 
would never have been any use to me. 

I could describe in my own way the limb I bought in 1900. It 
was a limb consisting of—just about like this one now as far as ap- 




this one, excepting that this harness came down here, came into here, 
and from here it went into two holes there (indicating). Those 
holes were in the thigh section. The shoulder strap ran down here 
into there, into the—-there was a bucker in there, a piece of steel, I 
guess about that long (indicating), what we called a bucker, and it 
was attached to that bucker. The bucker ran up and down and 
there was a little hook or pin like coming in here (indicating) that 
set the bucker — could go only a certain distance; I guess you would 
call it locked and that bucked onto it there. The lower loop or the 
end of the shoulder strap, went into them two slots and was 
239 connected onto the rear of the bucker. The bucker had a 
small hole to which the strap was connected. The bucker 
was bolted to the middle of lower leg section. 

The model of an artificial limb which has just been handed to me 


and which I understand is, Defendant’s Exhibit, Bauer Leg, is an 
identical likeness of the one I bought from Forster. That’s an iden¬ 


tical reproduction of the one that I had. In walking, assuming that 
the artificial limb is in the rear of the natural limb, the action of the 
shoulder causes the lower limb to be drawn forwardly in the act of 
walking; of course, assuming that you are wearing the limb and the 
shoulder straps; the act of pulling on the front strap by the shoulder 
movement would naturally throw the leg forward. 

I wore this particular type of limb of which the model is an exact 
duplicate about four years and it gave me good satisfaction, only if 
made considerable noise and just at the time you didn’t want if to, 
too. The noise was due to that click just when the bucker went into 
shape or position, whatever you would call it. 

The bucker was intended to prevent the limb buckling save the 
wearer from falling when his weight was on the leg. The bucker did 
not interfere in any way with the natural walking. I thought it 
was a great aid. I believe it was absolutely necessary in order to 
throw the lower leg section forward. 


Q. 41. The point I wanted to bring out particularly was whether or 
not the crooked end of the rounded back check and the bucker inter¬ 


fered in any way with the walking of the limb? A. No, certainly 
didn’t. ■ ' v.; ; 


Q. 42. Did it have anything to do at all with the walking of the 
limb? A. No, this was—the model will show you can’t put your 
weight on that without going down; you can’t do that with the limb 
I have got on now; that was the advantage. 

Q. 43. The only advantage, then, of the bucker is to prevent the 
buckling of the leg; is that correct? A. Yes. 


If the wearer wanted to sit down and there was no tension on the 
front shoulder straps, yoii would have to reach back and put that 
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pin in and then you 
shoulder straps, naturally pull out that bucker; it is only locked 
while there is no tension. When a pull is exerted on the 
240 shoulder straps, the lower leg section automatically comes out, 
your shoulder is naturally throwed out. The connection be¬ 
tween the lower leg section and the lower end of the shoulder strap 
which causes that tension to be communicated at the lower leg sec¬ 
tion is this connection which goes down through here (indicating), 
connected up in here on that bucker (indicating). I refer to the 
leather straps which pass through the openings in the side of the 
thigh section and down and through the hole in the bucker. 

I would not say that I know whether or not any of the parts in my 
original limb were used in making the model but, this aluminum 
knee looks identical if it isn’t the real one, it’s one just exactly like 
it—like the one I had. The model was made by Mr. Forster. * 

Q. 52. Were you requested by Mr. Forster to give an actual demon¬ 
stration of the leg, provided one was made to your measurements? 
A. I was. That is, it was referred to me and I told him no, nothing 
doing. I ain’t got time to monkey with this stuff, I ain’t got nothing 
to do with it, I don’t want to be drawed in it. 

Q. 54. Mr. Bauer, would you have any objection to placing the 
upper or thigh section against your chest, and grasping the leather 
straps above the buckles, with the lower leg section in a vertical posi¬ 
tion, or at substantially right angles to the thigh section, and by pull¬ 
ing on the straps, determine whether or not you can straighten out 
the lower leg section? A. Certainly I will try it. 


By Mr. Moore: Counsel states on the record that the witness has 
just accomplished this experiment with the possible exception that 
the leg section was short by about one-half of an inch of being in per¬ 
fect alignment with the thigh section. 


241 Q. 55. Please examine the model and state whether or not 
the upper part of the lower leg section seems to catch or fric- 
tionally bind against the aluminum knee cap? A. You could do 
either way you want to. Sure it is, it is catched there; you can see 
that. 

Q. 56. If a smooth fit were made, or the parts properly adjusted, , 
do you think there would be any difficulty in throwing the leg sec¬ 
tion upwardly the remaining fraction of an inch? A: I don’t have 
to think. I went through that—that worked all right, and mine 
was made about the same way with this, and it worked all right for 
four years until I got tired of it and had it changed myself. 

Whereupon an adjournment was taken until Tuesday> May 24, 
1921, at 9:30 A. M., at which time the further taking of depositions 
was continued as follows: 


Cross-examination of Joseph Bauer by Mr. Phelps: 

My leg was amputated the 11th of January, 1888 and the first leg 
I put on was May 15, 1900, was the one made by Jack Forster. I 
went 12 years without any artificial leg. 
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The leg which Mr. Forsater made for me had a connection in the 
suspender about six inches above the waist by which I could discon¬ 
nect the parts of the suspenders for throwing it off my shoulders. 


The only thing to do was to disconnect this one side same as 
throw this one side off, this one automatically falls off (indie 


The metal bucker was taken out of my original leg about 1904. 
I used it about four years. I determine that it was 1904 because 
today even I don’t feel I got a square deal on the proposition owing 
to the fact that the liipb was guaranteed for a period of five years, 
and this was only a four- year period when the bottom wasn’t in as 
good a shape as it ought to be, and I was charged $15 for a 
2^2 new bottom, and today I feel Mr. Forster should never have 
charced me the $15 because the five year period wasn’t up by 
one year. It was a guaranteed artificial leg and he was to take care of 
that leg. I haven’t changed my mind on that deal today yet. The 
bucker was taken out a new appliance was made for the bottom—that 
is what I would call the calf part, the shell part, from the knee down, 
was made new, and from that day the bucker wasn’t in there any 
longer. If this had been in 1903 then I believe it would have been 
imbedded in my mind that there was two years to go on the guar¬ 
antee instead of one. I don’t know who suggested having the bucker 
taken out. Outside of the noise of the thing I didn’t have any ob¬ 
jection ; I did object to that. I did object to him many times. He 
done everything in his power to try to stop the noise. That is the 
objection to it, the noise that the iron portion there made. 

X Q. 18. When you had that original leg on did you ever try 
sitting down in a chair, and with your shin section or lower leg sec¬ 
tion substantially vertical hunch up on your shoulder so as to pull on 
the suspender, and by doing so throw the leg section out into the 
horizontal alignment with the thigh section? A. I don’t think I 
did. I wouldn’t know what occasion I would have to do that. 

X Q. 19. Do you think you could have done it with your leg if 
you had tried to? A. I never tried to, I don’t believe. 

X Q. 20. What is your impression now; do you t hink you could 
have done it if you had tried it? A. That would be hard to say; I 
wouldn’t try to answer that. 

X Q. 21. Yesterday you used the specimen here, and by putting it 
up against your chest and pulling on the suspenders you were able 
to pull the leg section up in alignment with the shin section, or nearly 
so, were you not? A. Yes, wasn’t that upon the suggestion of Mr. 
Moore? 

X Q. 22. But didn’t you state in the record then that you believed 
you could have done that with your original leg just the same way? 
A. For to set like this (indicating) and move your shoulders in a 
certain position and swing that up? 

X Q. 23. Yes. A. No, I don’t t hink I did. I told you a 
243 minute ago I never tried that exactly. I wouldn’t state any¬ 
thing yesterday I didn’t try. 

* X Q. 24. You wouldn’t be sure now you could have done it with 
your leg? A. No. I couldn’t say I had any occasion to try to do 
anything like that. 
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This specimen that we had here yesterday, was identical with my 
former leg. We made a minor change so far as the slide about here 
(indicating) is concerned and the attachment in the rear of the 
harness to the upper section of the limb. What I call the harness is 
what you call suspender, I guess. That is, in my original leg the 
attachment of the suspender or harness was at the rear. 

I had occasion to examine the interior construction of the leg fre¬ 
quently, that is I would see Mr. Forster take it apart and oil it. My 
original leg had a different ankle joint. The ankle joint was a silver 
joint or—aluminum. I never have seen the ankle part taken apart, 
but the toe part, I did. I couldn’t say that the ankle exactly corre¬ 
sponds to the one in my original leg, as I don’t believe I ever saw or 
ever had occasion to see the ankle construction taken apart. If it 
ever was taken apart in my presence, I don’t remember it. My origi¬ 
nal leg had a suspender with a buckle on it near the hole in the thigh 
section. This suspender on this specimen has no connection above 
the thigh by which the suspender parts may be separated. In that 
respect the suspenders on this specimen differ from the original con¬ 
struction of my suspenders... And even the width of the suspenders 
differs because they were as wide all the way through to the buckle 
as that widest part of that suspender on the model is. 


X Q. 48. On your original leg what did that strap connect with on 
the side of the thigh? A. It went down over and in front of 
244 that—I guess you would call it a bolt, or whatever it is, in 
there, and want to the back and fastened onto the bucker. 

X Q. 49. You remember that distinctly, do you? A. Oh, yes, that 
is positive. 

X Q. 50. Did it connect to the bucker above or below the knee bolt? 
A. Below. 


My original leg had a metal knee bolt surrounded by wood. I 
don’t recall as to whether the wood turned on the metaf knee bolt. 

Forster never asked me to show my leg to prospects that he was 
going to sell legs to. So far as I know, probably the only ones that 
ever saw my original leg were Mr. Jack Forster and this Mr. Guy 
Forster; I suppose that is correct. 

About a year or two prior to giving my order to Mr. Forster, a man 
named Richen accosted me on the street about buying a limb but the 
family said I am still growing and they wouldn’t consider it. 

Mr. Forster demonstrated to me with the samples the construction, 
to be used in making my leg before he called at the house to see me. 
The sample had a bucker in it and the suspender was connected in 
that sample, the same as the one I described. I saw the sample in 
the north side of Fifth Street a few doors east of Elm. Mr. Forster 
told me what I could do with this leg in the way of walking, how it. 
operated, and so forth. I know the one advantage that I thought 
sounded good to me was the proposition of the limb only going so far 
and no further. That is, couldn’t dump you. It locked in nearly 
a vertical position. 

r- 
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X Q. 76. Did you walk with it when it was locked in that position? 
A. Oh, yes. 

X Q. 77. And when you were walking did it usually remain in a 
locked position? A. Yes. 

245 X Q. 78. So that as you walked down the street with this 
leg it would stay practically in a locked position, merely the 

thigh and leg section moving so much as the play between the 
bucker and the thigh would allow; is that correct? A. Why cer¬ 
tainly not. It's the throwing of the shoulders what unlocked the 
bucker. The danger of the limb was, in standing, in case you 
wouldn't get it just exactly in the right position you would go down. 

X Q. 79. You said a minute ago you walked with a locked posi¬ 
tion? A. That is what I mean—saying, to you now, that you 
wouldn't go down like this (indicating); that is the part he laid 
stress on, but in walking your shoulders automatically throw that 
out. 

When I walked with this leg and took a step I always hunched 
up my shoulder. I had to do that, there was no other way out of 
it. I did that to throw the leg forward. 

In taking a step I could not hear the bucker when it went back 
in place or when it unlocked but sitting down or getting up, that 
is when she gives me the devil. 

Maybe in walking you would hear a little noise, I wouldn't say 
that. You would hear it on an artificial leg. I can go down street 
and see any man walking, you know, and hear some noise on the 
leg, but when you jump up she just gives an awful click—happened 
to jump up in the street car, that is what I objected to more than 
anything else. Walking down on the street ordinarily whenever 
everything is quiet, she makes a fuss too. The leg made some noise 
when your walked, no question about that, but that was the objec¬ 
tion—on the part of the bucker. I used padding in there, Forster 
put it in and I did. It stopped the noise to some extent but not al¬ 
together. 

246 I don't know what material my original leg was made out 
of, but I know they called it fiber and aluminum. They 

called the upper and lower Doth fiber. 

X Q. 106. So, after all, there are many details of this artificial leg 
that don't correspond with your original leg; is not that correct? 
A- Pertaining to material and so forth, yes. 


When the metal bucker was taken out of the original leg a cord 
was put there in place of it. That cord runs from the leg section 
to the thigh section. The upper end of the cord was connected to 
a block or bridge, I guess is what you would call it—The front end 
of the suspender after the bucker was taken out and the cord sub¬ 
stituted, was nailed to the front part of* the thigh. There were two 
straps of elastic, you know, that wide stuff-—one runs down here and 
one down there (indicating) and when you sat down, then these 
two would part. 


By Mr. Phelps: Witness points to the front part of the leg and 
indicates that the elastic straps extend over the knee when the sec- 
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tions are in alignment, and slip down off of the knee when the leg 
is bent. 
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With that leg, yon couldn’t use the suspender to swing the 1 eg 
section, this elastic would throw out the leg section. 

With my old leg when I wanted to sit down, I would just sit 
down. Just put your weight on your shoulder and you can sit 
down. 

By Mr. Phelps: Witness stands up and hunches up le-t 
shoulder. 

247 X Q. 121. Wasn’t it customary for you to put your finger 
back behind your leg and press on the projection on this 

bucker? A. I believe that’s happened already, and at times I 
did that. 

X Q. 122. There were times when you did that? A. Yes, sit 
down, maybe in a position like this (inidicating) here, and the 
straps be pretty loose on your shoulder, sitting down, just reach back 
there. I remember distinctly that has happened already. 

X Q. 123. So that if the straps on your shoulders were pretty 
loose, you would pull the bucker? A. Yes. 

X Q. 124. If the straps were loose, before sitting down you had 
to reach down in the back and push in on the bucker and then sit 
down. A. Yes. 

248 I was first approached about the matter of this old leg that 
I used to wear with the bucker about a year ago, at this time, 

latter part of the month. The young man that has got the concern 
now that his uncle used to have. It’s Clyde or Side, something like 
that or Guy—Guy Forster. He came up one morning and I was 
at the office and I spoke to him, and he told me there was some 
trouble on, and he asked me if I remembered the construction of 
the old leg. I told him I thought I did and I went into a dis¬ 
cussion with him of what I knew about it. You have a limb taken 
off and get your first taste of an artificial limb, and you will remem¬ 
ber it when you get to be a thousand years old. I told him the 
same about its construction that I am telling you. 

X Q. 139. Did you tell him how the bucker was arranged in th^t 
old leg? A. Yes, sir. May I call your attention to something that 
would make this very clear in my mind? 

X Q. 140. Go ahead. A. After Jack Forster started on this, when 
he had received the first payment of $35 on making this leg, the 
plaster cast was made. Then a few days later I went down there 
again and Jack asked me if it would be just the same to me if he 
made the leg without a bucker, and if ever you seen a man disgusted 
I was. From that minute on I felt Mr. Forster was going to try 
to fleece me. The sample case they had down stairs contained 
three samples of limts. I even had the street car men posted on 
the McMicken line that passed there to watch continuously to see 
if that sample case was staying there. I thought he was going to 
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fly the coop and take my $35. That is how dear a version I got 
of the bucker. 

I wanted just what we contracted for, I had a written contract 
with him guaranteeing the limb for ordinary use, and they stipu¬ 
lated how to take care of it for a period of five years etc. I think 
the contract was on plain paper. I don’t think they had any 

249 letter heads or anything at that time. He had just come 
here. I don’t know how long he had been here, but they 

were down and out; they were just sleeping on the floor of the 
place where they were making limbs. I learned that just about the 
time that the limb was delivered to me. At that time there was a 
man with two artificial limbs named McCalister or something like 
that with Mr. Forster. I believe he was going to act as agent. He 
got this here man Guy Forster that now has the plant. Jack Forster 
repaired my leg lots of times. 

X Q. 157. What did he want to put in there in place of the 
bucker? A. He told me he wanted a swing leg. 

X Q. 160. And the principal reason you wanted that bucker in 
there was because you were sure you could fully lock that leg with¬ 
out fear of it falling in on you; that is correct? A. Yes. 

When Mr. Guy Forster came up to see me about a year ago, I 
give him a detailed account of the construction of my leg. We 
compared views. I got to talking to him from time to time; he 
would say that is correct. He was as clear about the matter as I 
was. He let me do all the talking. 

X Q. 165. Then he came to you so as to have you tell him 
how the knee had been constructed? A. That’s what I done. 

After that visit he cut out cardboard parts to illustrate the con¬ 
struction of my old leg. He brought them up to show them to 
me afterwards, maybe three or four days later. They corresponded 
with what I had previously told him, as much as I could understand 
from cardboard. I never knew there was .going to be any leg 
made. I don’t believe he had it in mind at that time to make 
any. It appeared to me that at that time I was to be brought into 
Court to testify what I knew. I don’t think there was any 

250 demonstration or anything mentioned. 

X Q: 173. But after he submitted those cardboard specimens to 
you, and you approved them, then he felt satisfied that he had the 
proper construction? A. I guess. 

X Q. 174. Was one of those pieces of cardboard shaped like this 
metal bucker in this sample? A. Well, I can’t remember every 
detail. He had everything in—cut out in a pretty kind of stiff paper. 
I don’t believe you would even call it cardboard. It was very stiff 
paper—had it marked up there the way you have showing how 
the sections would work. He came there on Monday evening; Mon¬ 
day is our busiest time. -I remember I was there only with my 
manager discussing the work. He did not get a lot of—whole lot of 
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consideration that night. The next I learned about it, I was called 
on the phone and told I wouldn’t be wanted. 

X Q. 178. Do you recall whether one of these cardboard pieces 
was shaped like this bucker in here in this model with an angle pro¬ 
jection at the upper end? A. I guess it was. I wouldn’t swear to 
that, but I feel fairly certain it was. 

X Q. 179. Did that cardboard piece have a hole in it that repre¬ 
sented this bucker? A. I suppose it did. 

X Q. 180. You are not certain about that? A. I would not swear 
to it. Everything was so casual that I didn’t pay a whole lot of at¬ 
tention to it. I am not interested in it. I don’t know why I should 
bother a whole lot about it. 

Mr. Forster did not tell me for what purpose they wanted to 
know something about my old leg. I don’t believe he knew much 
about it himself. I didn’t know until about a week or so ago who 
the interested parties were. I then learned there was a party that— 
I understood it was a New York and Chicago firm were having some 
difficulty on the construction of the limb. I did not under- 

251 stand for what purpose they wanted to know about this leg, 
how it affected that difficulty. The names given to me were 

Hanger and Rdlev. I don’t know their initials. Mr. Riley was 
supposed to be, I believe from New York—or—Mr. Hanger is in 
this Room. I have never seen Mr. Riley. Mr. Forster told me the 
names at his place of business and that they were about to come to 
Cincinnati and they wanted to set a date when they would get the 
testimony. He did not say who wanted the testimony. 

X Q. 211. Wasn’t one of those names Rowley instead of Riley? 
A. It might be so. 

Mr. Forster said they wanted me to testify about the construction 
of my original limb. He didn’t pick out any feature. He didn’t 
mention that it was the ankle joint, that they wanted me to take 
about. I was plum- disgusted. I didn’t talk to him. I said, “Tell 
them to go to hell; I haven’t got time to bother with it.” 

X Q. 215. Why were you disgusted with the matter? A. I got 
a job that—we were to go on a strike the 16th of May; that is, we 
have already accepted the reduction dating from the 16th of May. 
I have been busy with — as Chairman of the Strike Committee, 
and then the Chairman of the Board of Arbitrators have submitted 
names of the committees to keep me going day and night, getting 
out statements to show why we shouldn’t be forced to accept litiga¬ 
tion if it goes to arbitration, and to hold our membership in line, it 
has been one job. I feel I have got enough on my hands to bother 
with a matter I am not interested in. 

X Q. 216. Didn’t he tell you it would be advantageous to him for 
you to testify? A. No, never said anything like that; I don’t be¬ 
lieve he would. • 

252 X Q. 217. Didn’t he tell you it would help him out? A. 
No. Positively not to me. Him and I ain’t on friendly 

enough terms that I would feel I would care about doing anything 
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outside of this about the construction of the limb. Guy Forster and 
I are not on the friendly terms that I and Jack Forster was. 

X Q. 218. Did you volunteer to come as a witness? A. When I 
made that statement about telling them to go to hell and says I 
wouldn’t do that, he says, “Last year you said you would testify what 
you know about it.” He says, “They won’t take up any more of your 
time than is necessary;” he says “Possibly it won’t take more than a 
half hour.” So I told him to go ahead, i didn’t want to bother with 
this and I walked out. 

X Q. 219. Didn’t Mr. Forster tell you that they were particularly 
interested in having you testify about the connection of the sus¬ 
pender to the bucker? A. No. 

X Q. 220. Didn’t discuss that with you at all as being the essential 
feature? A. No, I wasn’t with him over three or four minutes. 
There was other people in there. I well remember a little girl sitting 
there. I said I oughtn’t to have used the term “to go to hell” in 
front of that girl. 

X Q. 221. Even though he didn’t tell you that the essential fear 
ture of your old leg was the connection of the suspender to the bucker, 
you understood that was the essential feature involved? A. How 
could I understand that when Mr. Forster is the only one that I 
spoke to. 

X Q. 222. Repeat my former question. (X Q. 221 read to wit¬ 
ness.) A. I make the same answer that I only was wanted for to 
testify as to the construction of my original limb, and that’s all I 
agreed to do. 

253 X Q. 223. But the construction and arraneyment of the 
suspender and its attachment to the bucker are much clear- 
in your mind than the details that relate to the construction of the 
ankle, is that not correct? A. That is correct, and there is a reason 
for it. The ankle I never had any trouble with. I would have no 
occasion and I don’t believe I saw the ankle taken apart, but many 
times did I See the knee joint taken apart. 

X Q. 224. Between the time that you saw those cardboard sam¬ 
ples and the discussion that you had with Mr. Guy Forster eight or 
ten days ago had you discussed the matter with Mr. Forster in the 
meantime? A. No. 

X Q. 225. Didn’t talk with him at all about it? A. No, I don’t 
think so. Even—I—shortly before Mr. Forster moved from Fifth 
and Central Avenue to his present place, which would have been pos¬ 
sibly two or three years ago, I sent down to them for a new sus¬ 
pender ; and when I left the house at noontime I gave my little boy 
75 cents—I thought that was the price of the suspender—I gave him 
75 cents. When I got to the office I telephoned to Mr. Foster to 
tell him what the little fellow was coming for. I asked him the price. 
He then told me $2.25. I told him, “I only gave the boy 75 cents, 
but I will send you the balance within two or three days.” My wife 
called my attention, “You ain’t paid that money, $1.50.” I says, 
“Here it is, you are going down town, you stop in and pay it.” 
They went down town. I think then Mr. Forster had moved. They 
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never found where he had moved—looked it up in the telephone 
book which had the old address. I didn't pay the $1.50 until when 
he came in to see me about this case, and then he told me where he 
is. I spoke about this and I paid him the $1.50 that I owed. 

I have talked this case over with my wife, and people at 

254 the union, people I work with, particularly last year when it 
looked like I was going to be called to Washington. 

I met the Mr. Hanger who is in this room at our office on Satur¬ 
day. He came alone about four o'clock and I was with him about 
an hour at the office. I next saw him Sunday at the Metropole 
hotel. Mr. Moore was also present. I was with Mr. Hanger and 
Mr. Moore a couple of hours. I saw Mr. Hanger again the next 
time at the Forster place yesterday morning and we walked over 
here together. 

When Mr. Hanger came out to see me on Saturday the subject- 
matter of our conversation related to my attempt to get away from 
this testimony more than anything else on account of my job which 
may be at stake today. I don't think it is right for either of you 
people to draw me into this at this time. If you have to get my 
testimony, you could at least get it at night when I don't have to 
place my job in jeopardy. 

Mr. Hanger did not ask me anything about the model which Mr. 
Forster had made and I said nothing to him about it. Nothing was 
said about what I was going to testify about. I saw this model for 
the first time, I think it was last Tuesday. I believe it was the after¬ 
noon I was trying to get in touch with Mr. Woestle, the City Prose¬ 
cutor, owing to the fact that on the 17th I had a case in Police Court 
on account of the misuse of the label, and there was a man at the office 
with a machine, and I went out with him in this machine, and 
when we got to Ninth and Central Avenue, I says, “We might just 
as well ride down to Fourth" and when we got down there I stopped 
off and went in to see Mr. Forster and immediately got in again. 
That was the date, that is when the conversation telling them to go to 
hell took place. I believe now it was on the 16th of May, a week 
ago yesterday. On Tuesday our case came up, but on account of the 
reason I was to get in touch with the City Prosecutor, our 

255 attorney was going to try a case in Dayton, Ohio, and he 
wouldn't be there to prosecute this case. I had to get the 

facts in the interest of the Prosecutor. 

I understood some time ago I was to testify on Mondav the 16th. 

I think I saw this model, Defendant's Specimen, Bauer Leg, before 
that time. It is probable I saw it the Tuesday before the 16th. I 
am not in a position to say positively. But it was at the shop of Mr. 
Forster. The sample was then in exactly the same form that it is 
here now, I guess. I am sure of that. The suspender was connected 
exactly as it is here. I told Mr. Forster he had it all right accord¬ 
ing to the old original leg. 

He did not ask me whether the hole in the bucker was properly 
positioned or anything about whether the top of the bucker was cor¬ 
rect. The conversation, I don't think, lasted over two or three min- 
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utes. He just asked me to look over the litab and I said it was all 
right and left 

I know that Mr. Jack Forster had not made artificial legs for other 
persons here before he made mine. He told me that mine was the 
first one that he made in this city. I haven’t any other means of 
knowing except , the general surroundings there would have proved 
that itself, too. 

I have not received any remuneration for my testimony in this 
case and I have not received the promise of any. 

Redirect examination by Mr. Moore: 

In my original leg the connection between the shoulder strap or 
loop I suppose was somewhat to the front of the piece of steel or 
iron, or whatever the bucker is. The bucker itself was to the rear of 
the knee bolt. 

Deposition closed. 

256 Whereupon a recess was taken until one o’clock P. M., 
this date, at which time the further taking of depositions 
continued as follows: 

Guy E. Forster, being recalled for further recross-examination 
as follows: 

Recross-examination of Guy Forster by Mr. Phelps: 

If I made the statement yesterday that I identified the aluminum 
knee of the Bauer because it had the pin in it, I meant by that pin 
having been in there in that wise. The pin may have been removed. 
I think I testified later that the pin was out of it—was taken out of 
it, being *4 inch pin, is the way the knee section is identified. I 
testified yesterday, that other limb manufacturers may use the 
aluminum knee section in which there was a boss on the inside of the 
knee section, through which holes were formed to receive a pin, 
to which the upper end of a cord was to be attached. I have seen 
several such legs. They were quite similar to this knee section, 
with the exception of the size and position of the bosses. The differ¬ 
ence is marked as to size and location of the bosses, shape and—. 
My identification of this knee section rests primarily upon the fact 
that the bosses in this knee section have a % inch hole for the pin; 
and also being higher up than in the other style knee. All manu¬ 
facturers would not have necessarily placed the bosses in the same 
position, some may have had them higher up and some lower down. 

R, X Q. 10. And is it*not possible that, inasmuch as in years 
gone by you have, as already testified, repaired a good many limbs 
of other makes, at some time or other, since 1900 you might have 
had several aluminum knee sections in your shop at one time or 
another? A. I undoubtedly have had several aluminum knees in 
my shop at one time and another. Aside from the position of the 
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bosses those aluminum sections would more or less generally 

257 correspond with this knee section. 

It isn’t possible that the knee section which is in this 
specimen might have been one of those other knee sections that I 
had in my shop at some time. I am positive as to the identification 
of that particular knee and it rests primarily upon the quarter inch 
bosses of that hole. Also the fact that that particular knee section 
came into my possession since 1918—during 1918. 

I very often saw Mr. Bauer using the original leg, probably eight 
or ten times before the bucker was taken out. I have seen him walk 
with it but I don’t recall definitely seeing him reach around behind 
the leg and push in the bucker when he wanted to sit down. This 
projection on the upper end of the bucker, which extends out toward 
the thigh section, was for the purpose of enabling one to push in on 
the bucker when he wanted to be seated. 

When Mr. Bauer walked across the floor you hear the bucker snap 
in and out of position every time he took a step. You could hear if 
you paid attention to it. You could hear it more noticeably when 
he was sitting down than when he was standing up—made a distinct 
click. I would presume it was the projection on the end of the bucker 
engaging with the pin or the top of the slot in which it slides that 
caused the noise. It was not necessary for it to come out of position 
to get a slight bend in the knee. The clicking might have been 
merely that clicking that would come from a slight working back 
and forth of the leg and thigh sections as permitted bv the 

258 play between the upper end of the bucker, the pin and the 
slot in the thigh. The walking noise I would attribute to 

that cause. When he would sit down and then rise up, the leg was 
rather quickly moved from an angular position of the two parts into 
a vertical position, the click would be much louder. And that louder 
click would be due to the snapping of the bucker against the pin as 
the upper end entered the slot in the thigh. 

The primary cause of taking the bucker out was the lower section 
of the old original leg caved in and was replaced with a new section, 
and the noise in general was the cause of the cord being placed in 
the new section of the knee. I don’t think it would have 

259 been possible to have padded the parts. It was never tried to 
my knowledge. 

IlVX Q. 42. Is it probable, then, that the value of the Bauer 
construction was not of sufficient merit to justify making an attempt 
to muffle the noise by padding or otherwise in order to take ad¬ 
vantage of the other useful features of the construction, is that 
correct? A. The decision of that part of it was left entirely to Mr. 
Bauer, if I remember correctly. We were accustomed to putting 
cords in the limbs we were making up, but in extras, making a new 
shin section, fitting them up the same as a piece of new work. If, 
Mr. Bauer had insisted on having the bucker in, it would have been 
fitted up with the old bucker. 

R.XQ. 43. But so far as the other legs that were being made at 
the time when you were working on this leg, this leg didn’t seem to 



impress you as havingsufficient merit to attempt to retain the bucker 
and suspender connection thereto, and find some wav of getting rid 
of the noise; is that correct? A. I was working under my unde at 
that time and had nothing to say about the designing of the leg 
myself. 

R. X Q. Well, would that not be a reasonable conclusion to draw? 
A. It might be reasonable. 

R. X Q. It wouldn’t be unreasonable, would it? A. i couldh’t 
say that it would. 

R. X Q. 46. The fact remains that this construction of a suspender 
connection to a bucker was used only upon this one leg by your 
uncle, .apart from the demonstrating specimen which you have here¬ 
tofore referred to; is that correct? A. With the knee section? 
260 R. X Q 47. With the aluminum knee section? A. Yes, 


The bucker in this leg, Defendant’s Exhibit, is mounted on the 
leg section in exactly the same way that the bucker was mounted on 
the old Bauer leg in so far as any mounting of a block of wood on 
the inside of the lower leg section is concerned, it is the same. The 
lower leg section on the old one was made of leather and the block of 
wood screwed on the inside. This lower section was made of wood 
and a block of wood set in to mount the bucker on. To the best of 
my knowledge, the lower end of this bucker is shaped exactly like 
the lower end of the bucker on the original Bauer leg. 

R. X Q. 58. How readily did the construction of the Bauer leg 
come to mind when it was determined that that might be a con¬ 
struction which would be useful in' this litigation? A. Without 
very much study about it. 

261 R. X Q. 59. In one of these letters which are a part of 
Plaintiff’s Exhibit, Correspondence, namely, the letter of 
June 3, 1920, it is stated: “After talking to you on the phone yes¬ 
terday I immediately got busy and found Mr. Jones had died about 
two months ago * * Do you recall anything of that tele¬ 

phone conversation with Mr. McCarthy Hanger, to whom it is ad¬ 
dressed? A. I do. 

R. X Q. 60. In a general way what did it relate to? A. It was 
relating to a conversation we had verbally in St. Louis some time 
before that, followed by a previous telephone conversation between 
Mr. McCarthy Hanger and myself, at which time I told him there 
was a man named Jones who lived near here that I knew as one of 
the old customers that might' have that still in his limb. 

I tried to find Mr. Jones and found that he was dead and his 
widow had moved somewhere in the West. I then looked up Mr. 
Bauer to find if he was a still around and remembered using the same 
thing in his leg. When I wrote my letter of May 5, 1920, to Mr. 
McCarthy Hanger, I don’t think I had in mind then the Bauer 
leg. When I was talking with Mr. Hanger in St. Louis in 1920, 
I had the Bauer or Jones construction in mind then, but hadn’t 
paid any attention to the individuals at that time. 
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Referring to this letter of June 3,1920 addressed to Mr. McCarthy 
Hanger, I. crossed out that “wooden knee” and underscored “about 
four years ago.” I did that when I answer- the letter. After read¬ 
ing the letter I believed that was a mistake, in reading the letter 
over before it was sent. I haven’t such a very distinct recollection, 
but that is my habit of doing things, that when I believe I have 
made a mistake I cross it out. I cannot swear positively, but I think 
most .likely this marking was done before it left my hands. I 
scratched out the words “wooden knee” because it was written 
wrong—dictated wrong, probably. The sentence as it appears in 
typewriting makes perfect sense. 

After my correspondence with Mr. McCarthy Hanger about this 
matter I proceeded to make up some cardboard cut-outs to 

262 represent the leg or parts of it. Before doing that I conferred 
with Mr. Bauer about the construction of his leg, at his of¬ 
fice—near there. If I am not mistaken I found—I met him on the 
street coming from his office. 

RXQ. 80. Did he promptly recall very clearly the construction 
of that leg? A. He recalled it at once. 

R. X Q. 81. You didn’t have to prompt him at all? A. No, sir. 

R. X Q. 82. In discussing it with him did it appear that his recol¬ 
lection even was more clear than yours? A. About the same. 

R.XQ. 83. Both of you remembered it very vividly? A. Yes. 

R. X Q. 84. Would I be correct in saying that it probably just 
flashed right into your mind and that you visualized that construc¬ 
tion of the Bauer leg? A. In mind I guess it did. 

R. X Q. 85. You made up these cardboard models, then, after you 
conferred with Mr. Bauer? A! Yes. 

R.XQ. 86. And then you submitted those to him afterwards? 
A. I showed them to him. 

R. X Q. 87. What was his comment? A. He said, “The same 
damn thing”—his very words, if you want them. I remember that 
distinctly. 

I commenced making this model almost a year after making the 
cardboard cut-outs. I forwarded them by mail to Mr. Hanger. I 
do not know whether Mr. Hanger has them at the present time. 

By Mr. Phelps: The sketch which defendant’s counsel has just 
produced is handed to the witness. 

263 I made this sketch at the time I was in communication 
with Mr. Hanger, about May or June of last year. The 

drawing and writing on it are mine. If I am not mistaken, I sent 
that sketch with a cardboard cut-out. They are very much the 
same. 

R. X Q. 98. When was this sketch made with regard to the cut¬ 
outs, near the time, before or after? A. A day or two after. 

R. X Q. 99. Referring to this sketch, will you take this red pencil 
and mark in it, “Kg. 1,” “Kg. 2” and “Fig. 3,” respectively? 

By Mr. Pheteps: The witness does as requested. 





jraSNK 













































mX: 


' 

J. E. HANGER, INC., VS. J. E. ROWLEY CO. 


R. X Q. 100. Now, will you also mark with the numbers 1, 2, 
3, and so forth, the parts illustrated on this sketch for which you 
made and sent to the Hanger Company card board cut-outs? A. I 
think there were three sections of card board. 

R. X Q. 101. Will you mark Figures 2 and 3 with the same refer¬ 
ence numerals with which you have marked Fig. 1, indicating the 
same parts? 


Witness so marks Figures 2 and 3. 


Figure 1 is a sectional side view in a standing position, of the knee 
action of the original Bauer leg. A back view of the rear of the 
knee of the original Bauer leg, Figure 2 represents. A side view in 
a bent position of the original Bauer leg is Figure 3. Reference 
numeral 1 represents the knee or thigh section, reference 2 repre¬ 
sents the shin or lower leg section; reference 3 represents the bucker. 
That is the pencil sketch of the cardboard cut-outs which I sent to 
the Hanger Company. 


By Mr. Phelps: The sketch just referred to is offered in evidence, 
Plaintiffs Exhibit, Sketches of Original Bauer Leg. 


(Here follows drawing marked page 264.) 


265 


This sketch represents very closely what I understood, at 
the time I made it, to be the construction and arrangement r 
of the knee portion of the old Bauer leg. The word in the upper 
right hand comer of Figure 1 was ‘‘roller.” I remember crossing 
that out myself and writing “buckle” under it. “Roller” is crossed 
out and “buckle” written under it. The two words directly below 
that are supposed to represent “harness cords” to which I now apply 
reference 4. The statement: “Op-ing to allow knee movement for 
walking only” refers to the op-ing in the rear of the knee which is 
above the cross pin to engage the end of the bucker upwardly on the 
end of the opening. The cross pin is not shown here. This opening 
5 is made larger than the end of the projection on the part 3 so as 
to allow for some little freedom of movement between the parts of 
the leg—like a knee check with some movement allowed. The play - 
on the end of the bucker working on this opening, referred to on the 
sketch, controls the amount of movement allowed by the bucker with¬ 
out releasing it. 


R. XQ. 121. What is the notch in the upper portion of the part 
numbered 1, which I have marked 6? A. Mistake in drawing. It 
should have been erased. 

R. X Q. 122.. Adjacent to Figure 2 appears the statement: “Elastic 
tied around check to pull it backwards into slot in knee.” What 
is your understanding of the meaning of that statement? A. It 
ran in my mind at the time that there was a reinforced elastic to 
make a stiffer tension around the bucker to hold it backward into 
position. 
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266 And that elastic provided the necessary yielding for the 
bucker to be pushed forwardly in order to unlock the leg 
sections, providing an auxiliary tension holding the bucker back in 
that position. The part to which this was auxiliary is not shown on 
this sketch. 

I talked with Mr. McCarthy Hanger over the telephone, long 
distance, several times. He wasn’t here during April or May of 
1920. I saw him in April in 1920 in St. Louis about the middle of 
the month but haven’t seen him since. 


R. X Q. 135. And am I to understand that, despite all the con¬ 
versations which you had with Mr. Hanger over the telephone, that 
you did not understand that the purpose of digging up this Bauer 
construction was to defeat a patent on which the Hanger Company 
was being sued? A. I didn’t know whether it was to defeat or de¬ 
fend a patent. I knew it was to be used in a patent litigation. 


I knew it was to be used for the advantage of Mr. Hanger, whether 
it was to defeat or defend a patent. I knew that Mr. Hanger was 
being sued on a Rowley patent in 1918. I did not know that that 
patent referred to what was commonly called an inside suspender 
control. My opinion, or my idea of what that patent was, an inside 
control working over a roller, harness control. I thought the subject- 
matter of the litigation referred to the roller. I am very positive I 
have never seen the Rowley patent. 

I have not seen a Rowley catalogue until about a week ago for the 
last several years. I might have seen one in 1911 or .’12 or there¬ 
abouts. I feel very sure I did. I don’t recall seeing in it a construc¬ 
tion which it is my understanding is involved in this litigation. I 
did see a Rowley catalogue in 1916, at which time I was getting up 
a catalogue. I do not remember of seeing one that was arranged in 
the form of a railroad folder. My last recollection of the Rowley 
catalogue, with the exception of the one I received a week ago, was 
the one in a book form under a stiff cover. 

I succeeded to my uncle’s business when he died in 1905 or six. 
I came here in 1901 and was with my uncle from then on 
267 until his death with the exception of about six weeks I was 
down through Oklahoma and Texas on a business trip. I 
was with him until the time of his death. If you want to get it 
more clear, my trip through Oklahoma and Texas was with the 
expectation of starting a branch shop. When he died I came back 
here. I was in Dallas, Texas, at that time. A man by the name of 
Johnston a salesman for my Uncle, telegraphed for me. He is still 
in business in Cincinnati—Artificial limb business. About the time 
he sent for me he had made a deal with my Aunt and bought the 
place. On my return I bought a half interest from him. We were 
partners until January, 1908. There was a lapse of a day of so 
while I was, travelling I did not succeed to my uncle’s business in 
that way. I sold out my interest to Johnston; he is still carrying it 
on. The business I am carrying on is not what was the result of my 
uncle’s starting. I separated from Mr. Johnston and went in bust- 







ness for myself. We operated under the name of the Fiber & Alu¬ 
minum Artificial Limb Company until 1903. 

Mr. Bauer and I have been anything but friendly. At present 
we are on friendly terms. 

Before I gave any part of my testimony in this case I expect I 
mentioned to my wife about the testimony that I was going to give. 
I talked to Mr. Rowley about it. I do not think the testimony which. 
I have thus far given in this case differs in any respect from state¬ 
ments which 1 made to Mr. Rowley at that time. 1 do not recall 
when it was that Mr. Rowley was here, what date. It was very near 
the first of May, I would say within four days either way from the 
first of May. I told him that I was making up a limb and it was to 
represent the old Bauer construction. I told Mr. Rowley that I was 
positive that there was a hole in the bucker used in the original 
Bauer leg. I did not tell him* that I had no recollection as to there 
being a connection from the suspender to the bucker in the old 
Bauer leg. Mr. Rowley had Mr. Bauer’s address. I told him that 
address was wrong; I give him the correct number. I prob- 
268 ably told Mr. Rowley that Mr. Bauer was to testify about a 
suspender being, connected to the bucker. I don’t recall 
definitely telling Mr. Kowley that the bucker was in the original 
Bauer leg only about three weeks and at the most not more than 
three months. I distinctly said I didn’t remember how long. I may 
have told him I didn’t know how long it had been in. I don’t know 
definitely. My impression a year ago was, when I wrote the letter in 
evidence, it was about four years but I am not so sure now about 
that. I never testified positively as to the time. 

I remember making the remark that I had sent the aluminum 
knee to them, and that I wanted them to make a model, but they 
preferred to have me do it, and I would prefer not to have done it. 
The assistance I was going to give them was the sketch in evidence, 
the cardboard cut-outs in question. I mailed the aluminum knee 
to the Hanger Company and told them they could make their own 
model, I didn’t want to do it. They returned it with the request 
that I make the model. 

R. X Q. 244. So you probably gave Mr. Rowley to understand 
that they were insistent upon that? A. He may have understood 
it that way. In fact, they did insist on my making the model. In 
my conversation with Mr. Hanger I think the subject was men¬ 
tioned, and I told him I would be glad to make a model. I made a 
sketch for Mr. Rowley—that is, we made some sketches. I know 
I made a sketch of my present knee controL 

I don’t recall whether I made a sketch for Mr. Rowley of the 
Bauer construction as I understood how it was made, but I suppose 
probably I did. We did make some sketches, I made a sketch of my 
present knee control. 

I wrote Mr. *Rowley one letter about this matter. I would be will¬ 
ing to produce a copy of it, if you want it, or Mr. Rowley can pro¬ 
duce the original. 
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Redirect examination by Mr. Moore: 


The aluminum knee section in the model in evidence could be 
used interchangeably either on a right or left limb. 

269 R. D. Q. 4. I believe you have previously testified in affect 
that you were more or less interested in the outcome of the 
present proceedings, due to the fact that if the party Rowley were 
to prevail in this proceeding, that you yourself might be held to be 
an infringer of the Rowley patents or patent? A. If I recall right, 
I think my testimony was I might be notified to stop using what I 
am using at present as it would be an infringement. 

I first came to that conclusion when talking with Mr. Rowley on 
his visit here a few weeks ago. Why, I drew a sketch and showed 
him what I was using and ased him if that was an infringement on 
his patent. He informed me it was. I asked him if I had to stop 
using it. He said he could not notify anyone to stop using it until 
this case was settled. He said when he notified me to stop using it, 
it was time to stop using it. He talked about general trade condi¬ 
tions, clipping service and news reports and we had a very pleasant 
visit for a few hours. Apparently it was just a casual visit on his 


part. 

I don’t think it would make any material difference to me in a 
business way if I were compelled to stop making the type of limb 
which I am now making. I can’t recall ever making any sales on 
account of any inside control. I can use outside control with just 
as good satisfaction. 

Mr. Bauer at times did repair work on his own limb. It would 
have been possible for him to have padded the working parts in some 
way so as to cut down the noise without my knowing it. 

The Bauer leg is the only leg of this particular type of which I 
have any definite knowledge of having been made by my uncle, 
with the exception of the model referred to, used in the show case. 

When Mr. Rowley called at my place the model, Bauer leg wasn’t 
made. Parts of it I showed him. The only criticism Mr. Rowley 
made to the parts I showed to him, he said the hole in the bucker. 

was used to tie a string through there to hold that knee bucker 
270 out of position. That was the only criticism I remember of 
him making. He was unable to convince me as to this. 

R. D. Q. 20. I believe you have testified that the bucker was em¬ 
ployed in the original Bauer leg up until some time in 1903 or 1904; 
is that correct? A. It is indefinite; it’s about that time. 

I am not positive. I can’t say positively when it was. I never set. 
any definite date on it to any one because I don t know. I know 
it was in there until the time when the limb was fitted with a new 
shin, but that shin was constructed of leather and fiber and it lasted 
more than a few weeks. It would have been possible for the shin to 
have lasted five or six years with ordinary care, but a lot of those 
leather and fiber shins when they are five or six years on the leg 
look pretty bad. 

R. D. Q. 25. When the change in the original Bauer leg was made, 
what was the nature of the elastic member that was attached above 


and below the knee at the front of the leg, to the best of your knowl¬ 
edge? A. It was made then several ways. As to this individuaTone, 
I couldn’t say positive. I have made them out of one inch wide, 
double strength elastic webbing. Also have made them out of two 
strands of one inch wide, fastened together at the bottom and sepa¬ 
rated at the upper end, and when they are made of what we know 
as strands, one was divided—or was on each side of the knee. If 
made of one strand, when the patient would be sitting down, it- 
would slip to either side of the knee. I have had occasion to use one 
solid piece of extra heavy two inch elastic webbing laced tightly 
over the knee to' make extra power in propelling the major part of 
the limb forward. The particular one that was put on Bauer I 
wouldn’t be positive about. 

271 By Mr. Phelps: Notice is hereby given that on Wednesday, 
May 25th, Plaintiff will take the rebuttal testimony at the 

office of Albert D. Alcorn, 517 First National Bank Building, com¬ 
mencing at ten o’clock, for the purpose of taking the testimony of 
W. A. Johnston and possibly others, whose names at the present 
moment are not known to Plaintiff, but of which notice will be 
given as soon as thei- names are ascertained. 

Whereupon an adjournment was taken until Wednesday^ May 
25,1921, at ten o’clock A. M., at which time the taking of testimony 
in rebuttal by the plaintiff proceeded as follows: 

Rebuttal Testimony of Plaintiff. 

Present: Edwin Phelps, for Plaintiff; Percy H. Moore for De¬ 
fendant. 

George F. Hardy, a witness produced on behalf of the plaintiff, 
being duly sworn, testifies as follows: 

Direct examination by Mr. Phelps : 

My name is Frank Hardy; I live at Latonia, Kentucky; I am 36 
years old, and my present occupation is that of carpenter. 

It was about August 1903 that I went to work for Jack Forster, 
who used to be in business in Cincinnati. 

Well, I came back from the Kenilworth meeting at Buffalo in 
1903, the Fall meeting of 1903, and I know that I started in then; 
so it must have been when I came back; there was another meeting 
I came back from before that. It was when I came back from the 
Fall meeting Kenilworth race meeting in 1903 that I went to work 
for Mr. Forster. I stretched leathers and turned pins for ankle and 
knees, stretching leathers over the casts of artificial legs. Also did 
repair work and finishing legs. I was with Mr. Jock Forster close 
onto three years. I left Jack Forster in November 1905 or 1906 and 
went to Hot Springs and came back the first of the year. I 

272 think he died in 1906 or 1907. I wasn’t working for him at 
the time of his death. He sent for me at Nashville to come to 



. 

■ • 

work, for him, and when I came back, why he was dead. I went to 
his piace of business, Miami Bldg., Fifth & Elm and there was crape 
on the door announcing his death. I went out to his house and saw 
his wife and some neighbors. 

During the time I was in his employ prior to his death Mr. Forster 
had some samples in the window in a little show case down stairs. 
There was three of them. One for above the knee amputation and 
two below the knee; one had a lacer on it for the joint, and the 
other had no lacer on it or no joint. I had to dust them off, wipe 
them off frequently during the time that I was there. This sample that 
was for above the knee amputation, was a miniature leg—sample — 
all it was. Other than the knee joint which connected the two sec¬ 
tions of the leg together, in this sample for an amputation above the 
knee, there was a cord in the back made of flax thread. 

Q. 39. How was this cord connected to the two sections in a 
general way? A. Why, it was connected with a wooden pin through 
the shin portion of it; it was connected with a piece of hickory 
through the top; there was two little bridges in the knee that they 
was crossways, this wav, you know (indicating) ; they was set on 
that hole in the hickory and they drew that pin through there to 
keep it in place. 

Q. 40. This sample did not have a metal- A. No metal about 

it. 


Q. 41. No metal connection extending up through a slot in the 
knee from the leg section? A. No, sir. 

273 I never saw any other samples around Jack Forster's place 
than the three I have mentioned. I think I would have seen 


them if there had been any. The room that we worked in was just 
about 10 by 12. He had three rooms, one was used for the shop, 
and one was used for the place where I worked, and one used for 
the office room. I had occasion to be around in all of those rooms. 


Last time I saw’ the samples was at Fifth and Elm in W. A. 
Johnston’s Artificial Limb Company in a room on top of a lot of dis¬ 
carded legs. I got up there looking for things to get parts to put 
on the legs. Why, I run short of buckles and stuff—connections of 
the leg, and needed them at the present time, and got up and took 
one out. I was ^working on — artificial limb at that time for W. A. 
Johnston. I guess I worked for W. A. Johnston off and on nine 
years after Mr. Jack Forster’s death. I knew Mr. Johnston before 
Mr. Forster’s death. Just knew him, that was all. 


While I was in the employ of Mr. Jack Forster I knew a man by 
the name of Joseph Bauer. He is a cigar maker; if I remember 
right, he w’as a cigar maker. I saw him in the shop of Jack Forster. 
He came there to get his limb repaired. • 

Q. 62. Were you repairing limbs at the time? A. Yes, but I 
never repaired his limb. 

I saw his limb-standing up on the side of the bench while it was 
being worked on by the Guy Forster who is a nephew of Jack 
Forster. There was nothing peculiar about Mr. Joseph Bauer’s leg 
that was different from the other legs that Mr. Forster manufactured, 
and which I saw him repairing and sewing that I noticed. If it had 





been unusual I guess I would have noticed, because I always looked 
for something new. 

274 Q. 71. I show you a sample leg which has been introd 
in this case, marked “Defendant’s Exhibit, Bauer Leg,” and 

ask you if you can recall of ever having seen in the shop of Jack 
Forster during this time that you said you worked for him a leg 
having a knee construction of this character? I refer particularly 
to the arrangement around the knee. A. I never have seen none 
like that nowhere. Not like that. 

Q. 73. Do you think if there had been one in the shop, you would 
have seen it? A. I most certainly would. I never seen it any place. 
I never seen no leg like that—no bucker like that—never seen a 
bucker like that. 

The legs that Mr. Forster was making had a cord in place of this 
metal bucker. I made the cord, sewed it absolutely, my self, and 
put them in. I have seen many a leg but I never seen no bucker 
like that. I can look you in the eye and tell you I never seen a leg 
like that; right square in the eye; never no leg like that one, or no 
bucker. 

‘ In the legs which Mr. Jack Forster was making when I was with 
him, on some of them he had a little loop here, and then in front he 
had two loops, one on each side of the lacing here. On the back he 
had a little strap—straight strap with three screws in it, one in 
the center and one on each end. And he had what they call a 
machine belting—sewing machine belting here, running through 
them that connected that, a little clinch to the harness over the 
shoulders. I just used the string over the knee, a piece of elastic 
here, attached to the pin in the ankle joint and screwed on to the 
thigh section above the knee. The purpose of that elastic was to 
make the shin section swing forwardly. 

When I went to work for Mr. Jack Forster, Guy Forster told me 
that he was there about three months before I come there. He was 
there when I left Jack Forster. 

After Mr. Jack Forster’s death I went to work for Mr. W. A. 
Johnston. Just as soon as Mr. Johnston had taken the place from 
Mrs. Forster. I was working for Mrs. Forster. When I came back 
to work for Mr. Forster, I went to work for Mrs. Forster. There 
was some repair work in there I had to work on. Then Mr. 

275 Johnston got the place and I was working there when he 
got the place. I did not have anything to do with taking the 

place over by Mr. W. A. Johnston. 

Q. 88. Did you do any work in and about the place that made 
it possible for you to know that Mr. Johnston was taking over this 
business? A. Why, I was working there and he told me he was go¬ 
ing to take it over—that’s all I know—if he could get it. 

I stayed on and became engaged by Mr. W. A. Johnston, When 
he took the place I went to work for him and I kept on working. 
» Q. 90. Did Mr. Johnston come into the office and have anything 
to do in the office at about the time the business was taken over? 
A. No,—he was in the office and I was in the shop. I don’t know 
what was going on in the office; I was not in the office. 





me to continue with him and I continued 


_ _ 

for eight or nine years off and on. I did any kind of work on a 
limb. Taking measurements, finishing it up and fitting it on ’em. 

Mr. Guy Forster was not in the shop when I came back at the 
time of Jack Forster’s death. I couldn’t say exactly how long after 
Jack Forster’s death that he came back, but I know it was three 
weeks after Mr. Johnston had taken the place he came back ; I am 
positive it was three weeks. Well, I know, because I was saying up 
to buy something and I got $24, and when Forster came back, why 
I thought my job was gone, you know, I wouldn’t make any more, 
and I just demanded more money and he gave me $12. It was the 
first week after Guy came back. I said I wouldn’t work for $8.00. 
He says, “You will get $12.00” Then I got that salary. 

Johnston sent for Mr. Guy Forster,* I think. I know we was all 
trying to find him, Mrs. Forster, Jack’s wife, and Johnston 
276 both. I don’t know where he was. Mr. Forster worked as 
an employee of Mr. Johnston’s. They came to some con¬ 
clusion that they would go into partnership. I worked for the 
partnership which operated under the name W. A. Johnston 
Artificial Limb Company. 


Cross-examination by Mr. Moore: 

X Q. 1. I believe you have connected up the date of your employ¬ 
ment by Mr. Johnston due to the fact that a certain race meet took 
place in the year you went with Mr. Johnson; is that correct. Yes, 
sir. 

X Q. 5. What other race meets have you attended? A. I attended 
quite a few of ’em. 

I have never taken Mr. Bauer’s leg apart. I never done that work 
on his leg. If parts had to be sewed or anything like that to be 
done, or made, I would make it and sew it but not put it back on. 
Mr. Forster put that back on; he had that job. That wasn’t part of 
my work. 

X Q. 15. Is that the reason that you fixed the harness? A. I 
would fix it because he told me to fix it. 

• X Q. 16. Not because he gave the cigars? A. No, sir, not because 
he gave the cigars. 

X Q. 17. Did Mr. Bauer tell you to fix the harness? A. No, sir, 
Mr. Forster. 

X Q. 18. But he never did tell you to attach it to the limb? 
A. No, sir. 

X Q. 19. That wasn’t part of your regular work? A. That wasn’t 
part of my work. 

X Q. 20. You never attached any part to a limb? A. Of different 
limbs, yes; but Mr. Forster did Mr. Bauer’s repairing. 

X <£ 21. He never would allow you to touch the Bauer leg? 
A. Not the Bauer leg, no. 
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I was with Mr. Johnston off and on I will say nine years. 

X Q. 45. During that period of nine years were there many in¬ 
terruptions to your employment. A. Yes, sir. 

X Q. 46. About how many. A. Another question I couldn’t 
answer, Mister. It has been so long. 

X Q. 47. Were there twenty? A. Over twenty. 

277 X Q. 48. Fifty? A. Yes, sir, I guess it was over fifty. 

Mr. Johnston phoned yesterday for me to come up here—Mr. 
W. A. Johnston. I just got in this morning, arrived at 9.20,1 think 
and went direct to Mr. Johnston’s office. Mr. Johnston didn’t give 
me any instructions at all. He just asked me if I remembered the 
samples and the legs I made for Jack Forster; that’s all Mr. Johnston 
said to me. 

X Q. 71. Do you recall the names of all the customers that ever 
came into the places for artificial limbs where you have been em¬ 
ployed? A. No, sir. 

X Q. 72. Do you recall all the various limbs that came in there? 
A. I can—know what limbs came in, I know. 

X Q. 79. You would pay more attention to the limb itself than 
to the person that brought it in? A. Why, certainly. If a limb 
would come—a lot of limbs,: Mister, would come in the office, and 
he was in the office, he would send the leg to the shop; well, if it 
was a deformity, we would be looking at it—call their attention to 
it, everybody, no matter who would take the job of repairing it. 
Sometimes, in repairing, more would be looking on at times than 
repairing. 

Mr. Bauer had his left leg amputated above the knee. There was 
no particular deformity about Mr. Bauer’s amputation. It was just 
an ordinary amputation. . Nothing about it to attract particular 
notice. 

X Q. 94. During your conversation with Mr. Johnston this morn¬ 
ing was any part of this limb referred to as a bucker? A. Mr. 
Johnston asked me if—did I remember—this is exactly what Mr. 
Johnston said to me. He says, “George, do you remember those 
legs in the case, those sample legs?” I says yes. He says, 

278 “What was in the knee?” I says a cord. Mr. Johnston says 
all right. That’s all about he said to me. 

I have never seen a bucker with any kind of an angular pro¬ 
jection. I have never seen one anything like the one in model 
exhibit. The purpose of the steels or buckers which I have pre¬ 
viously seen was to. keep the knee from breaking over—throwing 
a man down. 

I was saving up the $24 to which I have previously referred to 
buy a suit of clothes. It was a winter suit. 

X Q. 113. How much had you saved up at the time Mr. Forster 
gave you a raise in salary? A. $9.00. 




Redirect examination by Mr. Phelps: 

If when I was making repairs on Mr. Bauer’s harness, by harness 
I mean the webbing that goes over the shoulders, it had been any 
different from other harness that I worked on during the time that 
I was in the employ of Jack Forster, my attention would have been 
attracted to it. A different set of harness would attract anybody’s 
attention. This harness that I made for Jack Forster on that kind 
of a leg (Bauer Exhibit Leg) could have been made in twenty 
minutes. 

When I first went to work for Mr. Jack Forster, no one else was 
working for him besides Guy Forster. Guy and I were the only 
men there, all the time I was there. Only two worked in the shop 
outside of the boss who would work in there a couple of days mold¬ 
ing—or casting, rather, to build the legs from. 

R. D. Q. 7. Did you repair as many legs when you first went to 
work for Mr. Jack Forster as you did along toward the end of your 
employment with him? A. I should say I didn’t. 

I did not repair as many legs for Mr. Jack Forster as I did 
279 when I worked for Mr. Johnston after Mr. Jack Forster’s 
death. 

R. D. Q. 11. What occasion did you have to see the customers 
when they came in to Jack Forster’s shop? A. Well, yes, sir, they 
would come in the shop, come in to have legs fixed, and then they 
come in the office, I would have to bring it in and put it on them. 

R. D. Q. 14. Referring to this model, Defendant’s Exhibit did 
you ever see an artificial leg with a metal part in it in place of a 
cord during the time that you were in the employ of Jack Forster? 
A. Not in the time I was in the employ of Jack Forster; no, sir. 

I was 18 years old when I first went to work for Jack Forster. 

Mr. Phelps has the originals of correspondence offered in evidence; 
also has letters that were introduced, the sketch and the sample leg. 

William A. Johnston, a witness produced on behalf of the 
plaintiff, being duly sworn, testifies as follows: 

Direct examination by Mr. Phelps: 

My name is William A. Johnston; I reside at Palace Hotel; I am 
59 and am a manufacturer of artificial limbs. I live in the city 
and my business is located here. 

I lost my limbs and got my first limbs in Chicago. I came back 
and after three years I bought a pair from Jack Forster in 1902. 
Afterward I was a kind of local agent for him until his death, the 
5th of. April, 1905. 

Q. 9. You were with him, then, from the time you bought your 
legs, in the capacity of local salesman, up until the time that he died, 
is that correct? A. I was, you might say, just at intervals of two 




J. fi. HANGER, INC., VS. S. R. fiOWtSV CO. 145 

or three weeks. Whenever he had a customer he wanted me 
to go to sell them legs; he paid me a commission for selling 
those legs. I would say maybe once every two or three weeks 


I bought his widow out I bought everything with the exception 
of a few tools that she reserved for her son Jack. Guy Forster was 
a nephew of Jack Forster. 1 was there about—maybe a year and 
three or four months when Guy Forster came there; 1 didn’t know 
who he was at first. He came from Galt, Ontario. 

Mr. Guy Forester was not associated with Mr. Jack Forster at the 
time of Jack Forster’s death. He left about—I rather think he left 
in February. I wasn’t there when he left, but I know when I came 
back he was gone. 

Q. 17. Do you know where Mr. Forster was at the time of Jack 
Forster’s death? A. I did not know until his folks—I thought he 
had gone to Ontario. I waited three or four days and I wrote them 
a second letter; then they wrote me he was at Oklahoma. Then I 
wrote him at Oklahoma and told him of his uncle’s death and what 
I had done, and that I wanted him to come back and go in with 
me. I did not know nothing about the artificial limbs, but I thought 
he did. I had been with him about a year and may be three or 
four months. Then he wrote me back and told me he didn’t have 
no money to come in on, and so I wired—and whether I wired him 
$25.00 or sent him a check for twenty-five, I don’t know which 
any more but I sent him $25 to come to Cincinnati. He came in 
a few days after it was sent. It took seven or eight days, I should 
judge—I wouldn’t say positive, but it was between two and three 
weeks from the time he died and when he got here. I wouldn’t say 
positive, but it was about two weeks. We formed a partnership. 
He didn’t have any money. I bought the widow out and then Guy 
worked his out. 

Q. 22. How soon after his return did you enter into this arrange¬ 
ment? A. Immediately. 

Q. 23. From the time that you say Mr. Guy Forster left before his 
uncle’s death until his return, he was not in his uncle’s 
281 employ? A. No, sir, him and I- 


You see, I was not in with his uncle. We didn’t go in to¬ 
gether. Guy and I went in together afterwards. And after about 
three years I bought him out; I bought everything in the factory. 
He had the privilege of using the patterns of the knee and ankle; 
he had that privilege. 

The material inventoried assets of Jack Forster’s business that 
were turned over to me when I bought out the widow included sam¬ 
ple limbs and a show case he had in his shop. 

0. 30. Prior to Mr. Forster’s death did you handle these samples? 
A. I have many a time. Mr. Forster, when he told me to go and 
make a sale he would — take this thigh with me—I lust took it with 
me. I had samples of what—I had either the thigh amputation or 
below the knee amputation. There was no use taking a thigh if he 
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didn’t have a thigh amputation. Then I would handle it right fre¬ 
quently. 

Q. 33. Do you recall the construction of this sample of the thigh 
amputation? A. I do. 

Q. 34. Aside from the knee bolt connection which connected the 
thigh section and the leg section or shin section, was there any con¬ 
nection between the shin section and the thigh section at the rear 
of the legs? A. There was. 

< Q. 35. What was the nature of that connection in this leg? A. A 
cord; we used a knee cord. 

Mr. Jack Forester never constructed any artificial limbs for above 
the knee amputation with any other form of connection at the back 
to my knowledge, than the cord. 

282 Q. 39. During the time that you worked for Mr. Jack 
Forster as local salesman, prior to his death, did you ever 

see in the shop anywhere an artificial limb for above the knee 
amputation- A. I saw quite a number of them. 

Q. 40. —wherein a metal part extended from the shin section up 
into the leg section at the rear of the knee bolt? A. I never saw 
nothing like that around there. 

Q. 41. If he had had such a sample in the shop, do you think you 
would have had occasion to see it? A. I sure would because I was 
very familiar with everything. I went through the shop just like, 
you know—when I was working for him. 

The show case set down on the sidewalk where he had these little 
samples, where people could see it. We were on the second floor. 
They consisted of three legs, one below the knee and also one above 
the knee called a muley, without lacing, and also this thigh. These 
samples, including this sample for thigh amputation ain’t been 
around for several years; I don’t know what has become of them. 
I know there was a lot of old legs. I don’t know whether they 
throwed them away or not. I didn’t want them. I don’t have no 
idea what became of them. They might be down in that old junk 
now for all I know. I had them for quite a while, also the show 
case. I do not know whether they were in my possession at the time 
the partnership between myself and Guy Forster was dissolved. I 
rather think they were but I wouldn’t say positive as to that. I 
bought out everything from Guy Forster. 

I became acquainted with George F. Hardy when I purchased 
my legs in 1902. He was there some time after that. He was away 
at the time of Jack Forster’s death. He had wired Hardy at Nash¬ 
ville to come in. When he came in Jack was dead. 

283 Q. 58. Did you see Mr. Hardy? A. Yes, sir. 

Q. 59. Some time after Mr. Jack Forster’s death? A. 
Well, it was a very few days after his death that Mr. Hardy came' 
in; I had charge of the shop. 

Q. 80. Did you have any dealings with Mr. Hardy after Mr. Jack 
Forster’s death? A. He worked for me. 

He was with me several years, off and on. He was in the repair 
department; he was all over. 





Cross-Examination by Mr. Moore: 

At the time I was in the employ of Mr. Jack Forster I was local 
salesman. Whenever he would get a customer I would go with 
him a great deal of the time. I did not go by myself. Dunng the 
period between 1902 and 1905 whenever he would get a prospective 
customer, he would call me in to aid him in making the sale. Dur¬ 
ing that time I was on a dairy and farm at Franklin, Ohio. 

He would send for me sometimes once a week, sometimes maybe 
two or three weeks before he would send for me. That I couldn’t say 
positively now. After interviewing a customer, or making a sale, I 
would return to Franklin. 1 did not have a residence in Cin¬ 


cinnati. 

All three models were destroyed to the best of my knowledge. I 
don’t know whether they were all destroyed or not. I got rid of 
them; I never bothered with them. 

I have had no occasion to refresh my memory as to any of the 
facts to which I have testified, I have testified from memory. I think 
Mr. Herron looked for some books; I don’t know what he got. He 
. said he had found some of Jack Forster’s old books. I don’t 
284 know—I hadn’t looked at them in fifteen years. No-one else 

looked at them to my knowledge. He turned them—I be¬ 
lieve Mr. Rowley—I don’t know wh-ther Mr. Rowley took them or 
not; I don’t know that even. Mr. Rowley came down there last 
evening about four or five o’clock, wanted to look at these books. I 
told him yes and Mr. Herron said he could. Mr. Rowley came in a 
couple of weeks ago Sunday. That is the first time I ever knew 
Mr. Rowley from anybody else. Just dropped in in a casual way. 
He told me there was some trouble between you people. I didn’t 
pay much attention to it because I wasn’t interested in it. I left 
him there and went away in my machine with my wife. 

I think the books were turned over to Mr. Rowley last evening— 
Nothing was said about the books until about four o’clock; he came 
down there and asked me some questions, wanting to know whether 
we had Jack Forster’s books, wanting to know about them, wanting 
to know if he could look at them. I told him we had ’em and he 
looked at them 

X Q. 29. Did he look at those in the office? A. Yes. 

X Q. 30. You didn’t see- A. I never even have seen him 


look at ’em. I don’t know just what he did. 

Mr. Phelps was introduced to me last night. 

X Q. 32. Which one do you think looked at them. Mr. Row- 
ley-A. Mr. Phelps did. 


Mr. Hardy was in my employ. I judge for several years he was 
in and out. He was with me most of the time. For two or three 
years he was very steady. He was a fellow that would be away for a 
week or two, and would be back and go to work again. Whenever 
he wanted a vacation he would go and take it. When he was away 
I think he was around race tracks. He is foreman of the 
285 race tracks in Kentucky, either for the race track or for the 





races. That has been his occupation, to my knowledge. I could 
find him. Several times I would go to the races, I knew I could 
get him. I think he told me that at the present time he is em¬ 
ployed at a race track. 

At the time I purchased the business from Forster's widow Mr. 
Hardy had left Mr. Forster some time previous to that; that is, he 
was at some race track I think at Hot Springs. Wilson told me 
he was looking for Hardy because Jack had wired for him. He was 
the bookkeeper. , 

' In my capacity of salesman I would occasionally look over the 
limbs that were brought into Mr. Jack Forster's place before his 
death. He would like for me to see them so I could talk the points 
to them. I didn't do much of that. I didn't often examine them, 
only I saw how they were and how they were holding out; that is 
the only thing. I saw them myself when they were in the house. 

When Mr. Hardy first came to work for me I think I paid him 
$7.00 the first couple of weeks, same as Mr. Forster did. Then when 
I got Guy there I raised him to $12. After Guy got in there he 
got sore saying he would quit, I was pretty well satisfied, and of 
course I consulted Guy a little and we retained Hardy. 

X Q. 53. You on friendly terms with Mr. Guy Forster? A. Well, 
yes. I never had nothing against him. I don't believe I have seen 
him until about two weeks ago in five years—only half a square from 
me; he moved recently. That is the only reason I have not seen 
him. I was running out of gas in front of his place the other day; 
he was doing something in front of his place; he didn't see me. 

I first became acquainted with Guy Forster about 1903; he started 
to work for Jack Forster about 1903, I think. 


286 Redirect examination by Mr. Phelps: 


R. D. Q. 1. I show you a sample artificial leg, which has been in¬ 
troduced in this case as Defendant's Exhibit, Specimen Bauer Leg, 
and will ask you examine it and state whether you ever saw in 
Jack Forster's place before his death a sample artificial limb for 
above the knee amputation which had in it a metal part referred to 
in this case as a bucker, extending from the inside of the shin sec¬ 
tion through a slot in the back of the knee section up into the thigh 
section? A. That was never in our house. 

R. D. Q. 2. What do you mean by “our house"? A. When Jack 
Forster had it or when I was with Jack Forster. This here is not 
Jack Forster's shin anyhow. 

The Witness: That was not the model Jack Forster had. 


Recross-examination by Mr. Moore: 

R. X Q. 1. Is it possible do you think, that Mr. Jack Forster 
had a model conforming to the one which has just been presented to 
you in his establishment before you became acquainted with him? 
A. Not like that. He had one with a cord in it, just a little cord. 
That is the sample we carried around with us—sample in the case. 
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Rebuttal depositions at Cincinnati are closed, and the taking of 
depositions on behalf of plaintiff is adjourned to be continued in 
Chicago at as early a date in June as possible, allowing counsel 
for both parties at least a week after the receipt of their copies of 
this record. 
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Record C, Notary Certificate . 
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State op Ohio, 

Hamilton County, ss: 


..." 


I, A. D. Alcorn, a Notary Public in and for said County and State, 
hereby certify that Guy E. Forster, Joseph Bauer, George F. Hardy 
and William A. Johnston, were by me first duly sworn to testify the 
truth, the whole truth and nothing but the truth; that their deposi¬ 
tions were taken in shorthand by Bertha Barnet in my presence and 
thereafter reduced to typewriting under my direction; that the sig¬ 
natures of said witnesses were waived by agreement of counsel; that 
the taking of said depositions was commenced on Monday, May 23, 
1921, at ten o’clock A. M. at my office, 517 First National Bank 
Building, in the City of Cincinnati, in said State, and continued as 
set forth; that the respective parties were represented at the taking 
of said depositions by their respective counsel as set forth; that the 
exhibits recited were offered in evidence and marked and specially 
noted in the foregoing depositions; that I am not counsel or relative 
of either party or otherwise interested in the event of this suit. 

In testimony whereof, I have hereunto set my hand and seal this 
— day of July A. D. 1921. 

A. D. ALCORN, 

Notary Public. 


288 Rebuttal Testimony Taken on Behalf of Plaintiff in the 
A bove-entitled Cause at the Office of Rummler & Kummler, 
Tribune Building, Chicago, Illinois, Pursuant to Notice, on Mon¬ 
day, June 27th, A. D. 1921, at 10 A. M. 1 *. 


Appearances: Edwin Phelps for Plaintiff; Percy H. Moore for De< 
fendant. 

Anna Quinlan. 


Thereupon the Plaintiff called as a witness in its behalf Anna 
Quinlan, who, being first duly sworn, testified as follows: v 


Direct examination by Mr. Phelps: ' 

■ • * - j • ✓ 

My name is Mrs. Anna Quinlan. I am 45. My residence is 6155 
Broadway, Chicago, and I am a ticket agent at the Northwestern 
L. Station. I am the widow of Mr. Jack Forster, who lived in Cin¬ 
cinnati and have since his death married Mr. Quinlan. Mr. Forster 
moved to Cincinnati from Milwaukee, Wisconsin where he was en¬ 
gaged in the artificial limb business by himself. He worked for 
Farrier in Milwaukee when I met him. 
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While in Milwaukee I helped Mr. Forster make some sample ar¬ 
tificial legs which he used in his business. 

This letterhead (witness produces document) has cuts on it which 
are illustrative of the samples. 

. Q. 16. Where did you obtain this letterhead? A. I kept it since 
my husband was in business in Milwaukee, and brought it over to 
Cincinnati. 


These three cuts on here the n r epresent samples of legs 
that were made in Milwaukee. When he moved to Cincin¬ 


nati, he took the sample legs with him and they were put in the 
showcase as an advertisement, as advertising the Forster Artificial 
Limb Co. He did not have any other samples. I worked on them 
many times in Milwaukee, I worked on them as much as to show 
them to customers when my husband was out. No. 1 cut represents 
a leg for above the knee amputation. 

Q 29. Number 1 cut, the sample leg which corresponds with that, 
do you know what kind of a connection it had at the back between the 
shin section and the thigh section other than the connection in the 
knee joint itself? A. Yes, it had a cord. 

Q. 31. Mrs. Quinlan, I show you an artificial leg, which has been 
introduced in evidence in this case as defendant’s exhibit Bauer leg, 
and call your attention to the metal part that is fastened on the in¬ 
side of the shin section at the rear and extends up through the slot 
at the back of the thigh section, and has a projection extending 
out through said slot to the rear. Did the sample leg for above the 
knee amputation which you say your husband took with him from 
Milwaukee to Cincinnati have a metal connection at the rear such 
as this? A. Positively no. 

I came to Cincinnati three months after my husband moved there. 
When I first arrived in Cincinnati the first thing I done I walked 
on Fifth street or Fifth avenue, west Fifth Street, that is where my 
husband’s business was, until I came to the showcase of samples I 
worked on with my husband; I recognized them and I went upstairs 
and found my husband there. They were the samples which 
291 my husband made at Milwaukee and took to Cincinnati and 
by that means I was able to recognize his place. 


This is the letterhead from Cincinnati. I just simply kept that 
as a keepsake; I did not know why I was doing it. I drew my little 
baby’s hand on the back of it and kept the letterhead. The writing 
on it is mine. 

Mr. Forster moved from Milwaukee to Cincinnati about 1899 or 
1900, as close as I can remember. 

By Mr. Phelps: The letterhead referred to is offered in evidence 
as Plaintiff’s Exhibit Forster Cincinnati letterhead. 


(Here follows exhibit, marked page 289.) 
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Cross-examination by Mr. Moore: 
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I am familiar with the construction of each of the three legs 
illustrated in the cute on the letterhead. As I worked on them. I 


can describe the light parts I was able to work on. They were made 
mostly out of—they were built first over a plaster of Paris cast—I 
don’t know—over this plaster of Paris there was a leather stretched. 


don’t know—over this plaster of Paris there was a leather stretched, 
and I don’t know how many layers, I could not tell you, but several. 
layers or tiers and dried, and there was a thickness of felt, and then 
there was another layer of more fancy leather for the lining, and on 
top it was covered with another certain kind of leather, and then of 
course it was finished up and there was a little design on the legs, 
which I made myself, and I can—of course, if I saw the samples I 
can identify them. None of the three legs mentioned were made of 
wood. His legs were made of leather, with aluminum and felt and 
such as that, but no wood. There was a knee part and I think a part 
of the ankle made of aluminum. Of course, it is a good many years 
but I can remember a whole lot. If I was to be shown today the 
parts laid out in front of me I could tell where each one belonged, 
what it was made of, and where the parts belonged and everything 
else. 

The letterhead was printed just before I got to Cincinnati, when 
my husband got there . When I got there he had those letterheads. 
They were printed in Cincinnati. I remember seeing them as soon 
as I got to Cincinnati. I have examined them and cleaned them 
for my husband when he took them out of the case in the shop. I 
saw them on the very first day they came. The letterheads and the 
three sample artificial limbs were the three first things I noticed when 
I came to Cincinnati. That is how I came to find my husband’s 
office. 

X Q. 12. What sort of a sign, if any, did he have on his place of 
business in Cincinnati? A. He had them on the windows and the 
artificial limbs, and Forster Artificial Limb Co. the way you see 
on the letterhead. 

X Q. 13. That was on the window when you came to Cincinnati? 
A. Yes, and above the door. The shop and office was upstairs and 
that was above the door. 

292 The showcase had always enameled letters. They were 
made in Milwaukee, the very showcase was there, Forster Ar¬ 
tificial! Limb Co. aluminum—whatever it says there, that sign was 
on the very showcase that was in Milwaukee. 

X Q. 17. Do I understand you to say you saw those letter heads 
the first day you came to Cincinnati and entered your husband’s 
office? A. Yes. 

X Q. 23. Were the suspenders attached to the inside of the out¬ 
side of the lower leg section, to the best of your memory? A. On the 
No. 1 cut on the outside. 

X Q. 24. And in No-. 2 and 3 cuts how were they connected? 
A. Suspenders and all from the outside. 

I was first requested to give testimonv in this case just about a 
week and a half ago. I saw an ad. in the paper that—the way it : 
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was it said “Mrs. Anna Forster, formerly of Cincinnati to come 
down to Mr. Rowley's office as soon as she saw it,” which I did. I 
looked in the telephone book and found out it was artificial limbs 
and I was interested. I was robbed of a good .many things, and I 
thought perhaps this is where I get something for the things I was 
robbed of. 

X Q. 27. Did the advertisement state it would be to your ad¬ 
vantage to come down and investigate? A. If I came it would per¬ 
haps be of advantage to me. 

X Q. 28. Did Mr. Rowley inform you, after talking the matter 
over with you, it would be to your advantage to give your testimony? 
A. Positively no. He asked me to tell if the—I told him—if I 
knew anything how the sample were built that were in Milwaukee, 
if I could prove those very samples were in use in Cincinnati, and 
I said “Mr. Rowley, I don't know. I will tell you the truth. They 
were used there. They were brought from Milwaukee, and that I 
knew how they were made for I worked on them myself.” I 
293 asked him at once if he did not see the samples. My husband 
dropped dead in the shop. He said “No, they say there are de¬ 
stroyed.” He asked then if I could identify them if I saw them, and 
I said “Positively, for I worked on them.” 

In Milwaukee when I worked with him I worked after the men 
were gone because we lived in the same building the shop was, and 
after the men were gone, if he was rather busy, we were trying to 
work ourselves up, and I would go there evenings, and I worked 
sometimes to twelve and one o'clock. In Cincinnati when he first 
fot there, in the evenings after the men were gone I would go and 
work with my husband as I did in Milwaukee. 

Mr. Rowley first spoke about No. l and showed me the sample 
which he has got here, and asked me if the samples which were 
brought from Milwaukee and used in Cincinnati from the beginning 
of the business was made in the back like that. I said “No, it was 
made with a cord. I made it myself and covered it with leather, so 
it was leather, thick but flexible.” 

He took his leg and said “Do you remember all the samples that 
were made in Milwaukee had this knee connection,” whatever 
you call it. I said “positive, I know it was a cord went through 
here, which I made myself. Then he said “do you remember any¬ 
thing like this?” I said “No, there was nothing of this kind, but 
there were a few small airholes which I would call eyelets.” 


By Mr. Moore: 

. X Q. 36. That is, Mr. Rowley suggested to you, did he not, that 
No. 1 leg had a cord between the upper and lower leg sections rather 
than some other form of connection? A. Positively no. He asked 
me if that connection was made that way and I said “no, sir.” 


291 By Mr. Phelps: The witness in making the statement 
“there was nothing of this kind” pointed to the straps enter¬ 
ing the holes at the side of the thigh section on Defendant's exhibit 
F* uer leg. 
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X Q. 37. Do you know the purpose of that metal part which ex¬ 
tends up from the lower leg section into the upper leg section? A. 
That is to bend the knee, is it not? 

X Q. 38. Does that metal part have the same function as the cord 
which you said cut-No. 1 contained? A. Yes, it was used for the 
same purpose. 

X Q. 39. That is, the purpose of the two parts, that is the metal 
part and the cord, is to bend the knee? A. Yes. 

By Mr. Moore: In putting the above question Mr. Moore pointed 
to the bucker or back check in Defendant’s Exhibit Bauer Leg. 


VS? 1 } 


X Q. 40. Did you ever see a leg which had this metal part in it. 
before? A. Yes. 

295 X Q. 41; Where did you see such a leg? A. I saw it the 
last year my husband lived, of his life. 

X Q. 42. Whose leg .was it. A. It was manufactured right there. 
X Q. 43. That is made by your husband? A. Yes the last year 
after the improvements were made. 

X Q. 44. That is, it was made by him during the latter years of 
his life? A. Yes. 

X Q. 45. About how many years did he make that form of leg? 
A. You mean in Milwaukee? 

X Q. 46. I mean the leg with the metal back check? A. Well 
now, that I could not really swear to that. I should judge about two 
years or something like that; I could not swear to that, but it was 
not very long. 

X Q. 47. What did you- husband call the particular metal part to 
which we have just referred in the Bauer leg? A. Cord, knee cord; 
that was called the knee cord. 

He was continually improving his legs, as much as to comply with 
the patent. I think the patent is there in Washington now. He had 
his own ideas. He never took anybody’s ideas or anything of that 
kind. He had his own ideas and experimented all the time at home 
and in the shop. While he was in Milwaukee he was doing the same 
thin g but, of course, we did not stay there long enough to make very 
much of improvements. We were there about a year. He did not 
make much improvement during that year. 

X Q. 60. I will hand you the Bauer leg and would like you to 
look at it (handing witness leg) ? A. I thought you had reference. 
to the leg my husband made. My husband did not make this leg. 
No, not in Milwaukee, no, positively he did not make this in Mil¬ 
waukee from the beginning to the end. 

296 X Q. 62. But you are not quite so certain whether he made 
this leg after he went to Cincinnati? A. I am positive he 

did not make it for several years, two or three years. Now, for at 
least two years, may be three, he may have made that, I don’t know, 
but I am positive he did not make it in the first years he went to 
Cincinnati. 

X Q. 63. What makes you so positive he did not make it then? 
A. I have been a good deal in the shop, I have seen and heard and 
spoke to my husband about different things. Every time he had 





anything new in the construction he showed it to me, and I was very 
much interested and wanted to see it, and I know the first—of course, 
the date, I could not tell you what day or what year, but I know it 
was several years after he went to Cincinnati he changed. 

X Q. 64. But you do know your husband made this type of leg 
after he came to Cincinnati. A. Shortly before he died. 


i- 


He made improvements all the time in toe action and knee action 
and heel action, several improvements he has made shortly before he 
died. A few years before he died because he was experimenting but 
he has never turned out any with the improvements until he was 
positive it was correct. By “Shortly” I mean a year or two, I 
don't mean four or five or six years, for he lived only seven years. 

I was not told bv Mr. Rowley the year in which this Bauer leg was 
supposed to have been made. He did not tell me what other wit¬ 
nesses had testified about that leg. I don't know anyone anyway. 

Cuts No. 2 and 3 has no knee cord, at least I never made any. 

X Q. 79. What part, if any, was used in this cut No. 1 leg to assist 
the bending? A. Well, I could not explain. 

The cord which I have previously referred to is a flexible 


-cord. 


297 X Q. 87. What was the purpose of that cord? A. That 
was to bend his knee, so he could bend and straighten it out. 

X Q. 88. That is, assist the wearer in throwing the leg section 
forwardly in the act of walking? A. It was used in bending and 
straightening out the knee. 

X Q. 97. Do you remember whether this cord was attached to 
suspenders in many way? A. No, sir, it was not. 

X Q. 98. Then how could this cord assist in bending the knee? 
A. That is something I could not tell you; that is something I don't 
understand. I had nothing to do with that part of it. 

X Q. 99. In view of the fact that you had so much to do with mak¬ 
ing this cut No. 1 leg, does it not seem strange to you that you cannot 
recall how this cord was attached to the leg? A. I could not tell you 
about other parts I had not anything to do with. 


Redirect examination by Mr. Phelps: 



In the sample which my husband had in Milwaukee and which he 
took to Cincinnati, which corresponded to cut No. 1 on this letter¬ 
head, the suspenders were connected to the upper or thigh section on 
the outside. 

I first saw Mr. Rowley on Friday the 24th of June and next on 
June 27th. I did not see Mr. Rowley between the 24th and 27th. 


R. D. Q. 7. When Mr. Rowley asked you about the sample legs 
which your husband had, did he during that first conversation show 
you the exhibit which you have seen this morning here which is 
known as Defendant's Exhibit Bauer Leg? A. No, sir. 

298 R. D. Q. 8. You have testified on cross-examination that 
you did see in your husband's shop in Cincinnati a leg which 
had in it a metal part in the back similar to that which is used in 
Defendant's exhibit Bauer leg and which has been called a bucker. 
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Now, on such leg which you saw how were the suspenders connected? 
A. The suspenders were connected from the upper part on the side 
a little to. the rear with a buckle end with this, and a piece of leather 
here and a buckle here (indicating). There was a piece of leather 
here riveted on so that the buckle was connected here something like 
that (indicating). 

E. D. Q. 9. Did these suspenders which you say were connected 
at the front with a buckle enter the thigh? A. No, sir. 

R. D. Q. 10. Di- you husband, both in Milwaukee and in Cin¬ 
cinnati, make artificial limbs like all three cuts shown on this letter¬ 
head? A. Yes. 


Recross-examination by Mr. Moore: 

The samples were identical with the ones shown in the cuts. The 
cuts were made from the samples. The design on them I made my- 


R. D. Q. 3. When did you first see Defendant’s exhibit Bauer Leg? 
A. The first time I saw it was on the 24th when I first saw Mr. Row- 
ley, now this is the second time. 

299 R. X Q. 5. Under re-direct examination you said that the 
part to which the buckle, or rather the leather strap which 

was connected to the buckle, did not enter the thigh section, is that 
correct? A. It did not. 

R. X Q. 6. What part of the device did enter the thigh; was it the 
part that is attached to the leather part or— A. There was no part 
entered the- 

R X Q. 7. When Mr. Rowley showed you the sample Bauer leg 
did he explain its construction to you and did he ask you if you had 
ever seen anything like it before? A. He asked me if I have ever 
seen anything like it and if my husband made this in Milwaukee and 
the beginning of the business in Cincinnati, and I told him “no, he 
did not make anything like that.” 

R. X Q. 8. He made it a point to find out whether this leg was 
made in Milwaukee and during the early period your husband was 
in Cincinnati? A. I have no idea what reference he had to it, but 
I answered what I knew. 

He asked me if my husband made this kind when he came to Cin¬ 
cinnati and I said “No”. 

300 R.XQ. 10. Did he ask you when your husband first made 
that particular type of leg? A. No, sir, he did not care to 

know. 

He wanted me to tell him whether my husband made this kind in 
Milwaukee or not and in the beginning when I got to Cincinnati for 
several years, and I said “No, sir, nothing like that”. That is all 
he asked me. 

R. X Q. 13. He merely gave you to understand your testimony was 
to be directed to the early period while you were in Cincinnati? A. 
Yes, a few years after my husband got to Cincinnati, he said one or 
two or three years after he got to Cincinnati, and I told him just 
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what he was manufacturing, and I told him shortly before he died, 
two years or so, he did have something similar to that. I could not 
explain exactly what. I do positively remember it did not have holes 
ontheside; the thigh was perfectly smooth. 

Whereupon an adjournment was taken to 1:30 of the same day 

Met pursuant to adjournment. 

Present: Mr. Phelps, Mr. Moore. 

Whereupon the following proceedings were had and taken: 

It is stipulated by and between counsel that the following adver¬ 
tisement, appeared in certain of the Chicago daily papers, among 
them the Chicago Daily Tribune of June 21st, 1921, as the result of 
which the plaintiff got into communication with Mrs. Anna Quinlan, 
whose testimony was taken this forenoon: 

“Personal—If Mrs. Anna Forster who lived in Cincinnati, 1904- 
1905, will communicate with J. F. Rowley Co., 25 W. Madison St., 
she will hear something to her advantage.” 


James F. Rowley, a witness produced in behalf of the 
301 plaintiff, being duly sworn, testified as follows: 

Direct examination by Mr. Phelps: 

I am the James F. Rowley who has testified before in this case. I 
have seen Defendant’s Exhibit Bauer Leg which was introduced in 
this case. I have been engaged in the manufacture of artificial limbs 
for forty-three years. During that time I have seen artificial limbs 
for amputations above the knee which made use of a metal bucker 
secured within the lower portion of the shin section at the rear, ex¬ 
tending through a slot in the thigh section and having a projection 
extending out through said slot to the rear. 

Q. 8. Will you tell what you know about the legs constructed 
in that way which you first saw? A. Some time during the fall of 
1919 I saw the first so-called bucker. It was manufactured by, or 
offered to the public by the Farriers which afterwards—which firm 
afterwards became the National Artificial Limb Company. I have 
seen quite a number of them, probably two or three dozens. They 
were advertised to the public as a means for locking the knee, in¬ 
suring the safety of the user of the artificial leg against accidental 
falls. 

Q. 9. Will you please explain a little more fully just what you 
mean by locking the knee? A. To prevent the knee from bending 
or preventing any action at all. For instance, if the wearer of the 
leg should catch the toe of his artificial foot on an obstruction, or 
in long grass, the knee could not flex because of the fact that the 
upper end of the bucker was hooked over a pin in the rear of the 
knee section to prevent it flexing backward as well as forward, and 
the upper end of the projection was underneath a corresponding 
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pin to prevent the flexion of* the knee, making virtually a stiff leg 
of it. 

302 Q. 10. Was it possible for a man to sit down with that 
kind of a leg? A. With that artificial leg in position to sit 
down, the application of his hand to the projection at the back 
old cause it to move inwardly to a point where the projection no 
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longer caught on the upper pin, and would permit him to flex the 
knee. 

In some of these legs that I saw the suspender was attached 
rigidly front and back to the upper socket having belts and buckle 
to increase and decrease the length of the suspender. In others, the 
so-called Marks roller, it had a gutta-percha roll mounted in a metal 
casing. This casing was fastened to the sides of the thigh section. 
Lips or guides were fastened on the thigh section to train a cord in its 
proper position' which goes through under that roll, thus giving the 
wearer of the leg a freedom from rubbing over the shoulders in as¬ 
suming different positions, such as sitting, bending and walking. 

I have seen some of these legs recently. I made an effort to 
obtain one of these former Farrier or National Artificial Limb Com¬ 
pany’s legs but I have been unable to get one. Some of them have 
been in the morgue in two or three different limb houses in Chicago 
where I inquired for several years up until this spring. 

I obtained a catalogue from the National Artificial Limb Com¬ 
pany, or the Universal Artificial Limb Company. This catalogue is 
one of an issue of which I had several in my possession for a number 
of years and with which I am thoroughly familiar. On the fifth 
page is the following: “Chicago, Illinois. Hock & Anderson, 
Printers. 167 Adams Street, 1898.” 

The cut. Fig. 1, on page nine of the catalogue, is the so-called No. 
1 leg of the Farrier construction or National construction, which 
has the Marks roller suspender attachment, and aluminum 
303 knee and aluminum ankle. On page 13, cut Fig. 6, is a 
reproduction of the end, the upper end of the shin section 
and knee bolt and bucker attached to said shin section. On page 
14, Fig. 7, is a sectional view of an artificial leg for the amputation 
of the thigh, having the bucker in place. 

I obtained this catalogue from Mr. Alfred Eule, now President 
of the Universal Artificial Limb Company, and who was an official 
of the National Artificial Limb Company at the time this catalogue 
was issued. 

Q. 26. Do you know whether Farrier was associated with Mr. 
Eule at the time this catalogue was issued? A. At the time the Na¬ 
tional Association of Railway Cripples held its athletic meet at 
Bankers Field, the Bankers Athletic Club Field here, in Chicago in 
June, 1897, Mr. Eule was a participant in the athletic exercises, 
wearing a Farrier leg. At that time time he informed me 
that he was employed by Farrier, and to my personal knowledge 
he was connected with them as long as they were in and about 
Chicago. Then he became a member of the firm which succeeded 
them in Business, the National Artificial Limb Company. 
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None of these cuts which I have referred to in this catalogue, is 
the suspender in any way extended through the thigh section into 
the interior of the leg. I never saw a so-called Farrier leg with 
this bucker having suspender connection extending into the thigh. 

By Mr. Phelp: The catalogue identified by the witness is offered 
in evidence ana marked “Rowley’s Exhibit National Artificial Limb 
Company Catalogue.” 

I first met Mr. Guy Forster at a meeting of the Association of 
Limb Makers of America at St. Louis in Apri, 1920. I may have 
met him at an earlier date at a meeting of the same Association in 
Indianapolis, but I do not recall it. I called at Mr. Forster’s office 
at Cincinnati about May 4th of this year and had discussion 

304 with Mr. Forster at that time regarding a sample leg which 
he was to make illustrative of an artificial leg at one time 

supposed to have been worn by a Mr. Joseph Bauer. 

I asked him how he managed to become tangled up with this 
affair, and he said that the Hangers discovered that he knew some¬ 
thing about a bucker and they just kept after him. He said they 
had three different long distance telephone calls, one of which was, 
if I remember right, forty minutes, one of an hour, and the other 
an hour and ten minutes, and that McCarthy Hanger particularly 
had called on him several times in all with a view of getting him to 
make up a sample of the original Bauer leg. I asked him if he was 
going to make it all from memory. He said “No,” he had a knee 
piece, an aluminum knee piece. I said “Yes, what are you doing 
to do with it?” “Build the rest of it.” I said “What is your idea 
on a bucker?” He then took a pencil and made a drawing of the 
bucker. I said, “I am pretty well acquainted with the bucker. I 
don’t recall any bucker having a hole drilled through it anywhere.” 
He said, “I am pretty sure it had a hole drilled in it, but I never 
saw a suspender attached to it.” He said, “Bauer is to swear there 
is a suspender attached to it.” Then he took me back into the 
shop, to a young fellow working at a bench on the upper portion 
of a shin section. I said to him, “Why don’t you make that out of 
fiber or leather as legs were made in that day?” He said, “Any¬ 
thing will do.” We had considerable conversation concerning the 
bucker. He maintained there was a hole in the bucker, but as 
steadily maintained he had never seen a suspender attached to it. 
He afterwards had a communication, evidently from the Hanger 
Company, because he wrote me and said in his letter that Mr. 
Hanger wanted him to build a life sized model, and asked my ad¬ 
vice as to building it. I answered the other portions of his letter, 
and on this question I told him I was not in a position to advise 
him. 

305 He informed me that he was not sure whether the bucker 
was in the original Bauer leg three weeks or three months, 

but that it was very unsatisfactory because it was so noisy, and that 
it was removed and a cord put in its place. 

I asked him that direct question, how long it had been in, and he 
said he did not know whether three weeks or three months. I 


' : 'Y .. ■ ■ . -r ^ 

J. E. HANGER, INC., VS. J. P. ROWLEY CO. 

asked him if he considered it an operative device. He said he did' 
not know. 

I am familiar, as far as I know, with every device that has been 
used to control the leg section of an artificial leg for an amputation 
above the knee in this country for more than thirty years. 

Q. 46. I call your attention to Defendant’s Exhibit Bauer Leg, and 
ask you if you have had ample opportunity to examine this leg, and 
in the light of your experience consider whether or not if such a 
construction did exist in such form that it could be worn by an 
individual as a practical operative structure? A. Well, I have had 
ample opportunity to look it over, and it is my judgment, based on 
my experience, that it is an inoperative device. 

As it now is, I understand that this model has been built less than 
five weeks, and has only been handled by those interested in op¬ 
erating it; that it never has been worn by any one, yet it is prac¬ 
tically out of order now because of the fact that the material which 
forms the upper end of the slot of the rear of the knee section is 
worn away to such an extent that there is no certainty of its locking. 

The second is that more power or stress will be had on the sus¬ 
pender in carrying this artificial leg than is required to unlock the 
bucker. For instance, that now is supposed to be locked, now 

306 it is unlocked by picking it up by the suspenders. That 
means we have an unfettered knee action if the wearer of the 

artificial leg, by his suspenders, raises the artificial leg from the floor, 
rendering the leg inoperative. 

It is further well known that if the wearer or user of an artificial 
leg should have the foot part coma in contact with an obstruction 
that an immediate effort is made by the wearer and such stress is 
communicated to the suspenders and to the artificial leg, so instead 
of the lock proving a safety device to the wearer, it proved to be 
just the reverse. The original bucker in this class of leg served as a 
safety device. The attaching of a suspender to this bucker renders 
impossible any effort on the part of the individual to avail himself 
of the benefits of this bucker. The bucker itself in this case has no 
advantages, in fact, is not of as much value as a cord in the back 
of the leg. 

Q. 48. Could the bucker be adjusted or tightened in some way so 
that with the weight of the leg on the suspenders, as you demon¬ 
strated a moment ago, would they not pull the bucker out of po¬ 
sition to prevent it acting as a safety lock? A. No, that is impos¬ 
sible. Whenever spring tension is applied to the bucker to prevent 
it being unlocked by the suspender, actual demonstration has proven 
that the individual can not unlock it with his hand so as to sit down. 

Q. 49. In other words, if the tension on the bucker is such that it 
can be unlocked with the hands by the wearer for flexing the knee, 
the weight of the leg on the suspenders is likely to keep it unlocked 
and thereby prevent the wearer from having the bucker available as 
a check, is that correct? A. That is correct. 

Q. 51. When you saw Mrs. Anna Quinlan as a result of the ad¬ 
vertisement you placed in the paper, which has been hereto- 

307 fore quoted, what information did you obtain from her as to 
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the construction of the assembled legs which her husband 
brought from Milwaukee to Cincinnati before you showed her this 
Defendant’s Exhibit Bauer Leg? A. I asked her if she remembered 
the sample legs which her husband took from Milwaukee to Cin¬ 
cinnati when he went in business in Cincinnati. She said she did. 
1 asked her what were the connections between the knee and the 
top end of the shin piece. She said “The knee bolt and a cord.” I 
asked her where the cord was. She said it was in a slot in the back 
of the knee and went down into the upper end of the shin piece. 1 
asked her what it was for and she said “To keep the knee from bend¬ 
ing backwards.” Then I asked her if she had seen any artificial legs 
in Milwaukee that had something like this in the back of it in the 
place of the cord (witness indicating Defendant’s Exhibit Bauer 
Leg), and she said “Positively no.” I asked her if she had ever 
seen a bucker like that in any leg. She said she thought she had in 
the last years of her husband’s life. I asked her if she had ever seen 
a bucker with a suspender attached to it in any way, and she said 
“Positively no.” I asked her if she had ever seen a suspender at¬ 
tached like the one on this model (witness indicating Defendant’s 
Exhibit Bauer Leg), and she said no, that she had never seen a 
suspender passed in through a hole in the thigh piece. She said the 
only holes in the thigh pieces were for ventilation and had eyelets 
set in them. I asked her of what material the legs were built, and 
she said “Fiber, aluminum, leather and some felt.” 

I asked Mrs. Quinlan if she would testify and she hesitated about 
the matter, she was afraid the bunch, as she called them, at Cincin¬ 
nati, would try to get her in wrong. I asked her what she meant. 

She said they had taken her business away from her, they had 
308 paid her a matter of $478.00 for everything she had in the 
business, and then required her to refund all the first pay¬ 
ments on the unfinished legs before they would take the business off 
her hands. This she claimed left her a loss of about two thousand 
dollars. 

I asked her to testify before I had a talk with her about what 
she would testify to. My first conversation with her was at the 
Bryn Mawr Station of the elevated road, which was rather frag¬ 
mentary, because she was busy selling tickets to patrons of the road. 

Cross-examination by Mr. Moore: 

X Q. 2. In testifying as to the three telephone conversations which 
Mr. Forster said he had with Mr. Hanger, did you give that from 
memory? A. I wrote that down at that time. 

X Q. 3. But you remembered distinctly when you came into the 
office today the number of the conversations and the length of time 
consumed in each? A. Yes. 

X Q. 4. Please take a pencil and paper and figure out the total 
time consumed in those three conversations, and state it on the record. 
A. One hour and ten minutes, fifty minutes and forty minutes would 
appear to be two hours and forty minutes all told. 

The Bauer Exhibit Leg has been in my possession or the posses¬ 
sion of my counsel since the testimony was taken at Cincinnati. 
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In walking the bucker is not supposed to function in any way 
except to lock the knee. 1 have reference now to buckers that have 
been in use in the past to the best of my knowledge and belief. It 
is true that if the projection at the back of the thigh section were 
pressed in place, then the bucker would permit the upper half of the 
artificial leg to assume a right angle to the shin section, and in turn 
when the person arose from the chair the thigh section would go 
into alignment with the shin, but not vice versa, and the bucker 
remain in its place. 

In Defendant’s Exhibit Bauer Leg I don’t know that there is any¬ 
thing to prevent the bucker from snapping into correct position when 
the tension on the shoulder strap is relieved. It might function that 
way. The functioning of that sort of bucker is most indefinite. 
309 X Q. 47. In just what manner did you satisfy yourself, or 
rather, by what means did you satisfy yourself, that the Bauer 
Exhibit Leg was an inoperative structure? A. I built an artificial 
leg to suit myself, incorporating all these features, put it on a man 
and tested it out and know it is a flat failure. 

X Q. 48. Will you be so kind as to produce the leg during the 
taking of this testimony? A. I don’t think so. If you want any¬ 
thing of that kind, you build it and fit it to somebody at your expense. 

Mr. Phelps: It is not going to be produced. Mr. Rowley said if 
yoji wanted a full sized artificial leg, it will be up to Defendant to 
make one themselves. 


By Mr. Moore: 

X Qi 57. How closely did you follow the construction of Defend¬ 
ant’s Exhibit Bauer Leg in building this experimental leg? A. Just 
as closely as a high class mechanic, who is a draughtsman, can fol¬ 
low a structure out. 

* * +» 

By Mr. Moore: Notice is hereby given on the record that tomorrow 
morning at ten o’clock, or as soon thereafter as counsel can be heard, 
a motion will be made before Judge Landis, or some other Judge 
presiding in the District Court of Chicago, ordering the witness to 
produce the experimental leg, which he states he had built and 
tested out. 

Whereupon an adjournment was taken to Tuesday, June 28,1921, 
at ten a. m. 
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310 Chicago, Illinois, June 23, 1921—10 a. hl 

‘ 

In the District Court of the United States for the Northern District 

of Illinois. 


The J. F. Rowley Company, Plaintiff, 


J. E. Hanger, Incorporated, Defendant. 

Proceedings had in the above entitled and numbered cause before 
his honor, Judge George B. Carpenter, one of the judges of the 
above court, on the above date and hour, on application of attorney 
for defendant to obtain order for production of artificial leg made 
by James F. Rowley, Esq., and referred to in his testimony. 

Present: Mr. Phelps, Mr. Moore. 

By the Court: You will have to take this across the hall if it is 
contested. 

By Mr. Moore: I don’t think it will take but a moment to dispose 
of this. This is a case that has been pending in the Supreme Court 
of the District of Columbia for three years, and the Court ordered 
we take testimony out of court. Mr. Phelps is taking rebuttal testi¬ 
mony here, and during the cross-examination it was developed that 
a certain experimental leg had been made, which purported to be an 
exact copy of an exhibit which I had introduced in taking my prima 
facie proofs. Our exhibit practically makes out our entire case, and 
the other side have made a copy. Our exhibit was not a full size 
working model of an artificial leg. The other side made a 
311 full sized working model and tried it out and, according to 
Mr. Rowley’s testimony yesterday, developed the fact our 
device was inoperative. I think we are entitled to have that exhibit 
brought before the Court for the purpose of proving Mr. Rowley’s 
contention. 

By the Court: On a final hearing? 

By Mr. Moore: No, I would like to have it brought before the 
Notary Public, who is conducting the depositions for the inspection 
of counsel. 

By the Court: Why was it not there at the time? 

By Mr. Moore: They do not care to put it in evidence. 

By Mr. Phelps: I do not think that Mr. Moore has given the 
Court a clear conception of this case. Mr. Rowley at the outset— 
Mr. Rowley is suing Mr. Moore’s client for infringement. They go 
to Cincinnati and take some testimony and produce a specimen 
which they alleged is an exact duplicate of a leg worn twenty years 





Lei qualifying him, as to the operativeness of a device 
constructed like that sample. Mr. Rowley testified from.his forty 
years 7 experience as an artificial limb maker such a device was in¬ 
operative, giving the ground upon which he based that assertion. 

By Mr. Moore: Ana then he said he had made a full sized model. 

By the Court: Defendant has produced a model and now plaintiff 
says defendant’s model won’t work because he has a working model 
exactly like it and it won’t work, it did not work. From the stand¬ 
point of doing justice between the parties why should he not show 
us the thing he said would not work? 

By Mr. Phelps: The plaintiff in this case has the right, as I see it, 
to stand upon wnether he desires to have the court consider 
312 his opinion as to whether it will work or something else. 


By the Court: He has given us something else? 

By Mr. Phelps: No, he has given us his opinion, that is all. 

By the Court: And the basis of his opinion. 

By Mr. Phelps: Among other things. 

By the Court: Was that all? 

By Mr. Phelps: That is not the only basis. 

By the Court: That is enough to bring it into court. I believe in 
putting your cards on the table. If the defedendant’s device won’t 
work let everybody know it. If Rowley can prove it by a drawing 
or by a model or anything else let him cone'in and do it. 

By Mr. Phelps: Mr. Rowley can rest his proof merely upon his 
opinion if he wants to. That might be secondary evidence; there 
might be better evidence. 

By the Court: Why should he hold it out; is he afraid to lose 
something by it? 

By Mr. Phelps: No. 

By the Court: Then let us have it. You prepare an order. It is 
not going to do either one any harm. I am a great fellow to get 
everythingbefore the house. 

By Mr. Phelps: Mr. Rowley has gone to great expense and trouble 
to prove that won’t work. 

By the Court : That is part of his work. 

By Mr. Phelps: What? 

By the Court: Making this model. 

By Mr. Phelps: It is not practical. 

By the Court: He did not make it for defendant’s benefit. 

By Mr. Phelps: He made it to satisfy himself the facts were true. 

By the Court: Suppose he is wrong about the operation. 

By Mr. Phelps: It is up to them to prove he is wrong by making 
a device themselves. 

313 By the Court: If they would make a working model and 
Rowley would come in and say “it is not li-e mine,” then I 
would say “bring yours in.” 

By Mr. Phelps: It is up to them to make a leg like their model. 
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' By the Court: Supposing they make one that does work? 

By Mr. Phelps: That settles it. 

By the Court: Then Mr. Rowley will say “it is not the same.” 
You prepare an order. 

Whereupon an adjournment was taken to the office of Messrs. 
Rummler & Rummler, where the following proceedings were had 
and taken: 

By Mr. Phelps: The sample leg regarding which Mr. Rowley 
testified on cross-examination yesterday is produced by plaintiffs 
counsel upon court order under objection that its production is 
irrelevant and immaterial for the reason that it was made by the 
witness merely for the purpose of verifying his views as to the in¬ 
operativeness of a device constructed as defendant's Exhibit Bauer 
leg. In making this model witness endeavored to make it as nearly 
mechanically perfect as a high class mechanic could produce a de¬ 
vice of this kind in order that there might be no question about how 
a high class device constructed in this manner would function. 

By Mr. Moore: The leg just produced by counsel for Plaintiff is 
offered in evidence to be marked “Defendant's Exhibit Full Sized 


Reproduction of Bauer Leg.” 


James F. Rowley recalled for further cross-examination testified 
as follows: 

X Q. 7. When you inserted that advertisement in the Chicago 
papers which resulted in your locating Mrs. Quinlan in what way 
, did you expect it to be to her advantage to get in touch with 

314 your A. There was no mention made of anything being to 
her advantage. It was suggested in the advertisement she 
might hear of something to her advantage. 

The first knowledge I had of the so-called bucker was probably 
somewhere along '96 or '97, a great many years ago. The Farriers 
were located down at State and Harrison Streets, and were manu¬ 
facturing a leather and aluminum artificial leg, so called. Some of 
these legs contained a bucker. It was made very closely along the 
lines of this with the exception it had no holes drilled in it. 

(Witness points to leg which is produced today as per court order.) 

I fix the year 1896 or 1897 in my mind because of the Association 
of Railway Cripples, which held its second meeting at Pittsburgh 
and its third meeting in Chicago. The second meeting was in 1896 
and the third meeting in 1897. It was in one of these two years I saw 
the first bucker. I am absolutely certain it was either one or the 
other of these two years. 

X Q. 100. Have you had any communication with Mr. Forster 
since the latter gave his testimony in this case in Cincinnati. A. 
Yes. 

I talked with him in a general way at the time plaintiff's counsel 
gave defendant's counsel notice of the taking of the deposition of 
one W. A. Johnston. He seemed very much disturbed because we 
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were ealling Johnson and informed me he would tear things wide 
open, whatever that meant. I told him I could not see any reason 
for his feeling that way about the matter because we had no inten¬ 
tion of opening up any old sores that might exist between him and. 
Johnson. 

X Q. 106. Is that the last time you have been in communication 
with Mr. Forster? A. No, sir; the evening after Hardy said 

315 Johnson testified I called him on the phone. 

X Q. 107. You did not call him on the phone the night, 
before that? A. I don’t call it; Maybe I did; I don’t know. 

X Q. 108. You know you were rather anxious to get in touch 
with him, do you not? A. Possibly, not more so than any client 
ought to be under the circumstances. 

X Q. 109. You do recall calling him on the telephone after John¬ 
son had given his testimony, do you?. A. No, I really think, since 
you refresh my mind, I failed to connect with him after the testi¬ 
mony had been given. 

X Q. 110. But you don’t remember calling him on the phone on 
the evening or night before Johnson gave his testimony? A. Since 
you have refreshed my memory I think that is right. 

X Q. 111. What was the occasion of that telephone-call? A. It 
was another effort to ease his mind. 

X Q. 112. You think quite a lot of Mr. Forster, do you not? A, I 
am not so sure about that. 

X Q. 113. In any event, you were very solicitous about his peace 
of mind, is that correct? A. No, that is not correct. 

X Q. 114. In your testimonv yesterday how did you fix the fall 
of 1919 as the time when you first saw a so-called bucker? A. The 
statement is incorrect as to time. If the record so states, the record 
is incorrect. 

X Q. 120. Is there anything in vour patented device, I am refer¬ 
ring to patent No. 961,165, for checking or fettering the knee action 
by means of a suspender raising the artificial leg from the 

316 floor? A. You will have to make yourself clearer on that 
question. 

X Q. 121. Do you mean you don’t understand what is meant by a 
“fettered knee action?” A. Well, that is verbiage that has not been 
used in the construction of a leg as far as I know, for taking up the 
loose movement, rendering a leg logy. The construction of the parts 
in and about the knee bolt look well to that matter. 

X Q. 122. Has such verbiage as “unfettered knee action” been 
used in connection with this case? A. I never heard it. 

X Q. 123. I presume if I called your attention to that verbiage on 
the record you would say the record was incorrect, would you not? 
A. I don’t know, I don’t recall it. It would only take the place of 
free action: that would be all there would be to it. 

X Q. 124. I now call the witness’ attention to the answer to Q. 47. 

X Q. 140. Have you any objection to admitting on the record that 
the so-called bucker in the miniature Bauer leg performs the double 
function of a bucker and a back check? A...I have. 
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X Q. 141: What is the basis of your objection? A. Because it has 
a suspender attached to it which cuts out the bucker function. It was 
originally intended to prevent the knee flexing in either direction. 

X Q. 142. Then if the bucker function is cut out it still has the 
function of a back check, is that so? A. I do not say so. It is not 
a back check proper. 

X Q. 143. But it serves the purpose of a back check, does it not, 
when the bucker function is cut out as you describe? A. In the 
same manner that a cord would. 

317 X Q. 158. How many conversations did you have with 
Mrs. Quinlan relative to giving testimony in this case? A. 

Two, I think, I had one relative to her coming down to the office, 
and the other when she came down. 

X Q. 159. During which visit did you show her the Bauer minia¬ 
ture leg? A. The last visit. She did not visit but once. My first 
interview with her was through the ticket window of the elevated 
station. 

Re-direct examination by Mr. Phelps: 

R. D. Q. 1. With reference to the conversation which you stated 
this morning you had with Mr. Guy E. Forster while in Cincinnati 
attending the taking of the depositions on behalf of the defendant, 
what was the nature of the conversation you held over the telephone 
with him. A. The wording does not come readily to my mind. I 
notice the watch is being pulled on me again. I think I asked him 
to come down and talk matters over with me. 

R. D. Q. 2. Did you ask him to come down, or make some in¬ 
quiry as to w-ether he desired to come down? A. Well, the pur¬ 
port of what I did say to him was to leave the road open to consult 
with me if he wished to. 

R. D. Q. 3. What was your purpose in that? A. Well, as I had 
told him before, he was a catspaw and the monkeys were using him 
to drag their chestnuts out of the fire. I was also aware that every¬ 
thing that was communicated to him he was communicating to the 
opposite side of the case. I judged that from the fact that they were 
apparently aware of any communication that took place between me 
and Mr. Forster. 

R. D. Q. 4. Will you refer to defendant’s exhibit Rowley Leg 
which was produced this morning, and explain by using the 

318 exhibit how this exhibit tends to verify the opinion which you 
gave yesterday as to the inoperativeness of a leg constructed 

in accordance with defendant’s exhibit Bauer leg? A. To begin 
with, I have already testified Defendant’s Exhibit Bauer Leg is in¬ 
operative. The difference between that artificial leg and this is 
mainly in the accuracy with which the parts are made and adjusted. 
The purpose of constructing this artificial leg was to ascertain if 
high-class workmanship in the construction of that device would 
produce an article more operative or that was in any sense operative. 

An attempt to operate either of the artificial legs without a shoe 
on the foot, and with using the hand only, proved both structures. 
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to be inoperative. The stress on the suspender caused by the weight 
of the artificial leg alone leaves the bucker unlocked, thus rendering 
it inoperative as a bucker. 

By Mr. Phelps: 

R. D. Q. 5. Will you take this model and suspend it with the 
suspenders from your hand, and explain what takes place in your 
manipulation of the model? A. The weight of the leg on the sus¬ 
penders is sufficient to permit it to pull the bucker forward and un¬ 
lock the kne£. 

By Mr. Phelps: The witness holds the model suspended in his left 
hand in the loops of the suspenders, and with the right hand grasps 
the thigh section at the rear and top, and throwing said thigh section 
up towards a horizontal position, and in so doing the shin section re¬ 
mains in substantially a vertical position, the projecting end of the 
bucker being retracted in such way as not to interfere with the knee 
action. 

R. D. Q. 6. Now, will you tal^e hold of the thigh section with both 
hands, releasing the suspenders, and swing the thigh section towards 
a horizontal position and explain what happens? A. The bucker 
operates as a bucker when there is no stress on the suspenders and 
holds the leg out, prevents it bending at the knee beyond the interval 
of space permitted between the two rods at the back. 

R. D. Q. 7. In other words, as you swing the thigh section up 
towards the horizontal the leg section swings with it to a similar po¬ 
sition, moving the knee so much as the play allowed for the dot 
through which the projecting end of the bucker extends, is that cor¬ 
rect? A. That is correct. > 


Recross-examination by Mr. Moore: 

R. X Q. 1. If I understand your testimony correctly, in the leg 
which you produced this morning by court order, the bucker func¬ 
tions as a bucker when a person assumes a standing position with 
the stress relieved from the suspenders, is that correct? A. Yes. 


Alfred Rule, a witness produced in behalf of the plaintiff, being 
duly sworn, testified as follows: 

Direct examination by Mr. Phelps: 

My name is Alfred Eule and I will be 49 pretty soon. I live at 
1169 Eddy street, and am a manufacturer of artificial limbs. 

Q. 5. How long have you been engaged in the business of manu¬ 
facturing artificial limbs? A. 1897 is the time they had the meet 
out there in the White Sox Park, September 1,1897. 

Q. 6. When you first commenced the manufacture of artificial 
limbs were you associated with a man by the name of Farrier? 
819 A* Never with a man by the name of Farrier. 
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I knew a Mr. Farrier. He was located at the comer of State and 
Harrison. He made aluminum and leather limbs. 1 knew him 
in 1897 or thereabouts, about that time or 1896 in the fall. 

' / a 

Q. 11. Did you know anything about an artificial limb for ampu¬ 
tation above the knee supposed to have been made by Mr. Farrier 
in which was used a device known as a bucker? A. There was such 
a thing made, yes. 

The purpose of that bucker was to prevent an artificial limb from 
collapsing, to fall under you. In 1898, and from thereon, I manu¬ 
factured artificial limbs, with that kind of device on them. I was 
representative, at that time for the National Artificial Limb Co. 

Q. 21- I show you a catalogue, Plaintiffs Exhibit National Arti¬ 
ficial Limb Co.’s catalogue (handing witness catalogue), and ask you 
if you have ever seen such a catalogue as that before? A. That is 
the book I represented. I gave that out to parties not in ones but in 
hundreds. 

On page 14, figure 7, is illustrated a device that I put out and 
which used a bucker. In this device suspenders were connected the 
same as figure 8. Figure 6 on page 13 shows this bucker construc¬ 
tion. We used these buckers in the legs which I made of this kind 
and which, were made by the National Artificial Limb Co. while I 
was vdth them, to prevent collapsing in walking, that is to keep the 
leg to a certain extent stiff, not altogether so that it would not give 
under the wearer. If I recollect right, they made use of it for about 
three or four years from 1898 on and I should judge we made in the 
neighborhood of a hundred. 

320 None ever had an inside suspender connection that ran to 
the inside of the leg and connected to the bucker. I have 
never seen such a construction. I have never seen an artificial limb 
having a suspender like that shown on page 14, figure 7, running in 
through the thigh and connecting to the bucker. 

Since 1898 I have had experience in everything pertaining to 
artificial, limbs in fitting and adjusting. This bucker was devised 
between a Mr. Sadler, a Mr. Young and myself. The Farrier bucker 
was not of that nature. It was somewhat similar to this but not the 
same connection. 

Q. 43. Was it for the same purpose? A. The meaning was the 
same. 

r 

Q. 44. If a suspender were extended in through the thigh and 
connecting to the bucker below the knee bolt (I am now referring to 
figure 7, page 14, National Artificial Limb Co.’s catalogue) and a leg 
so arranged were suspended on a wearer, what effect in your opinion 
would the suspender have on the bucker? A. I suspender connected 
in that nature would become useless because it would unlock. 

Q. 45. What would become useless because it would unlock? A. 
The bucker would unlock and would become useless. 

Q. 46. Suppose then a man were wearing such a suspender on a 
leg having that kind of a bucker, and were using that leg to walk 
with, what advantage would the bucker be to him? A. It would not 
have any advantage. 








Cross-examination by Mr. Moore: 

X Q. ,2. In the type of leg referred to the bueker does not func¬ 
tion as a bueker when standing still? A. Why not? It functions 
as a bueker in the leg but does not act when standing still. 

X Q. 3. In other words, you have got to walk to bring the bueker 
into play? A. You have to walk in order to bring the bueker into 
play, yes. 

321 Redirect examination by Mr. Phelps i 

R. D. Q. 3. Then on the other hand the wearer of such a leg as 
shown in Fig. 7, but having a suspender extending in through the 
thigh and connecting to the bueker, the bueker would always be re¬ 
tracted so long as the leg was carried by the suspender? A. Why, 
it cannot be m place if connected with suspenders because it lifts 
itself out at all times. 


Recross-examination by Mr. Moore: 

R.XQ.1. Is it the tension on the suspender that lifts the bueker 
out of place? A. It is the tension on the suspender, that is correct. 

R. X Q. 2. But when there is no tension on the suspender it is in 
place? A. It is in place, that is correct 

By Mr. Moore: Notice is hereby given on the Tecord that counsel 
for defendant desires to use the leg which the witness, Rowley, pro¬ 
duced by court order, in the taking of sur-rebuttal testimony. 

By Mr. Phelps: The model referred to will be produced by plain¬ 
tiff’s counsel at the time and place that defendant desires to take 
sur-rebuttal, and in court on final hearing. 

By Mr. Moore: Defendant naturally must have access to the leg 
referred to prior to the day of taking the sur-rebuttal testimony for 
the purpose of making the necessary arrangements to have a dem¬ 
onstrator there who can wear this particular size of leg, and if it is 
impossible to induce counsel for plaintiff to let counsel for defend¬ 
ant have this leg a few days in advance of the time of the taking of 
sur-rebuttal testimony, motion will be made before the court 

322 in Washington in due course for the purpose of obtaining 
access thereto. 

Whereupon an adjournment was taken subject to agreement. 

323 Record D, Notary Certificate. 

State of Illinois, 

Cov/nty of Cook, ss: 

I, C. Alison Curry, a notary public within and for the county of 
Cook and State of Illinois, do hereby certify that the foregoing deposi¬ 
tions of Anna Quinlan,* James F. Rowley and Alfred Eule were taken 
on behalf of the Plaintiff in pursuance of the notice hereto annexed, 
before me, at 1212 Tribune Building in the city of Chicago, in said 
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county, on the 27th and 28th days of June, 1921; that said witnesses 
were by me duly sworn before the commencement of their testimony; 
that the testimony of said witnesses was.written out by myself; that 
the opposing party J. E. Hanger, Incorporated, was represented by 
counsel during the taking of said testimony; that said testimony was 
taken at the office of Rummler & Rummler, and was commenced at 
10 o’clock A. M. on the 27th day of June, 1921 and was continued 
pursuant to adjournment on the 28th day of June, 1921 and was 
concluded on the 28th day of said month; that the depositions were 
read by each witness,, before the witness signed the same; that I am 
not connected by blood or marriage with either of said parties, nor 
interested directly or ftidirectly in the matter in controversy. 

In testimony whereof, I have hereunto set my hand and affixed 
my seal of office at Chicago, in said county, this ninth day of Feb¬ 
ruary, 1922. 

C. ALISON CURRY, 

Notary Public. 

324 Deposition of Charles McCaslin. 



Deposition of Charles McCaslin, taken this 29th day of September, 
A. D. 1921, pursuant to notice, before Clarence E. Tindall, notary 
public in and for the county of Lake, State of California, in the 
office of Mr. H. B. Churchill, attomey-at-law, Lakeport, California. 

Present on behalf of Plaintiff, Mr. H. B. Churchill, Attorney at 
Law, Lakeport, California, and present on behalf of Defendant, Mr. 
William K. White, Attorney at Law, 421-6 Crocker building, San 
Francisco, California. 

Mr. Charles McCaslin, after being first duly sworn by said notary 
public, testifies as follows: 

Direct examination by Mr. Churchill: 

My name is Charles McCaslin. I am forty-nine and reside at 
Whitter Springs, California. My occupation is Merchant and Post 
Master of Whitter Springs, California. I have resided there ten 
years. I went there from Lansing, Michigan. I resided in Cincin¬ 
nati, I think about 1902 to 1906. I am sure that is right, I won’t 
be sure. • I may have been there before that, I might have been there 
in 1898. 

X knew Jack Forster from about 1896 to 1908, I believe. 

I was in partnership with J. A. Forster in the manufacturing of 
artificial limbs at Cincinnati, Ohio. I couldn’t tell the exact 
326 years. It was during the time I resided in Cincinnati. 1 
was a partner in the manufacture and sale of artificial limbs. 
I did the outside work and kept the books. I was on the road most 
all the time, sometimes I would be five months on a trip. What you 
call traveling salesman. I had an intimate knowledge of the busi¬ 
ness as carried on by my partner. I had knowledge relative to the 
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kind of construction of these limbs, how they were manufactured 
and sold. 
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Q. Mr. McCaslin, I show you a reproduction of a letter head which 
has been introduced in the case, and known as "Plaintiff’s Exhibit 
Foster Cincinnati letter head” and ask you if you recall the use of 
such a letter head when you were associated with Mr. Foster? A. No 
sir, that is Mr. Foster’s letter head after I was out of partnership 
with him. 

Q. I would ask you whether or not the same imprint of the heading 
of this letter appeared upon the letter heads that you had used in 
your partnership? A. Yes, sir. 

Q. Do you know who prepared the wording upon this letter head, 
can you recall or not? A. Well, I did, with the exception that he 
has changed the name to his own name, my name was on the original 
when I was in with him. 


The cuts numbers one, two, three on this letter head represents 
the views of the three different kinds of legs made by Mr. Foster 
during the time I was associated with him. Cut 1 is for a thigh 
amputation. 


Letter head is marked "Plaintiff’s Exhibit A.” 


_. % ' . - .. . 

(Here follows exhibit, marked page 325.) 


Q! I show you this cut and ask you what is the comparison be- 
reen the cut 1 now show you and the cut on the letter head marked 


tween the cut 1 now show you and the cut on the letter head marked 
number one? A. The majority of all legs made were similar 
329 to this one. This last one shows the knee action. This is a 
flexible cord to stop the knee action. 

Q. I would ask you if that same construction, as you remember it, 
was in the leg as pictured as number one on the letter head, in 
other words, did the leg represented in this cut have the flexible 
cord? A. Yes, sir, supposed to have. 


Mr. Churchill: Cut representing artificial limb, and last above 
shown to witness, is marked "Plaintiff’s Exhibit B.” 


(Here follows exhibit, marked page 328.) 


Q. But you do remember, as I understand your testimony, that 
the cut number one, as pictured on the letter head, was similar in 
construction as the cut on Exhibit B shown you? A. Yes, sir. 


A majority of the legs, for amputation above the knee, made by 
Mr. Foster had flexible cord corresponding with number 4 in this 
sketch. 

Mr. Foster made a few legs for amputation above the knee, using 
a piece of metal, or wood in place of this cord. It was called a 
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bucker joint. It didn’t prove successful. It keeps the leg, the shin 
part of the leg from swinging back under a man, burning. In 
other words, in order to sit down a man had to put his hand back to 
this pin and release it so to bend the knee right back. The suspender * 
for a leg of this kind was connected to the thigh section, at the front 
and bad: on the outside of the leg. 

Q. I will show you a blue print, Mr. McCaslin, and ask you if the 
part numbered 1 in a general way represents the form and arrange¬ 
ment of the metal bucker which has been referred to in previous 
questions? A. Yes, sir. 

• * > .. 

Mr. Churchill: We now introduce this blue print in evidence and 
ask that it be marked plaintiff’s Exhibit C. 


(Here follows exhibit, marked page 327.) 


330 Q. Mr. McCaslin, did you ever know of a leg being made 
by Mr. Foster for amputation above the knee haring a 
suspender connection running down in through the thigh section 
and attached to some part inside of the leg, such as shown in the 
aforesaid blue print? A. No, and nobody else. 


That is impossible, a thigh suspender cannot be made by running 
inside the socket. 

' A leg could not be worn with a cord inside the socket. 

When I was associated with Mr. Foster there was on display in a 
show case some samples of artificial legs. One of them was a sample 
leg for above the knee amputation. 


&Y-; 


Q. What kind of connection did the sample leg for above the 
knee amputation have in the back thereof to prevent the leg section 
from swinging too far forward? A. A majority of them had a flex¬ 
ible cord and a few bucker style. 

Q. The question is as to the sample legs that was on hand at 
that time. A. Flexible cord. 

Q. Flexible cord. How were the suspenders connected, or intended 
to be connected, to the thigh section of this sample leg for above the 
knee amputation ? A. On the outside of the socket. 

Q. Did you ever see a sample artificial leg for above the knee 
amputation with a bucker and suspender connection like that in the 
above named blue print? That would be suspended down through 
the leg as in the blue print shown you? A. Why, with the 
331 exception of the suspender, I have seen the same thing with 
buckers on it. With the exception of the suspehder. 

Q. You being the salesman and handling the artificial limbs on 
the road, Mr. McCaslin, I would ask you whether or not you are 
familiar with all such constructions of limbs made by your firm? 
A. Yes, sir, all of them. 

Q. And as I understand your testimony, if I am not right you 
tell me, that most of the legs made by Mr. Foster for amputations 
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above the knee had a flexible cord in the back for checking the for¬ 
ward swing of the leg section, is that right or not? A. Yes. 

Q. And also, as 1 understand you, that Mr. Foster only made a 
few of the artificial legs for amputations above the knee with a 
metal or wooden bucker, as you described? A. Yes, sir. 

332 Q. And that according to your testimony, I further under¬ 
stand you to say that you never saw a leg for amputation above 

the knee, made by Mr. Foster, having a suspender connection run¬ 
ning down in through the thigh section, connecting to a part in the 
interior thereof? A. Never did. 

Q. And if he had of made such a leg for the market you would 
have known it, you having been a salesman? A. I certainly would. 

Cross-examination by Mr. White: 

Mr. Forster died about 1907 or eight, I think, I am not positive. 
I was not associated with him at the time of his death. I was living 
at that time at Chattanooga, Tennessee. I don’t know exactly when 
I went there but I lived there about two years, I think. From there 
I went back to Cincinnati, no I went to Lexington, Kentucky. No, 
not Lexington, I am wrong about that. What the dickens was the 
name of that town. I guess I will have to take a map and look it up. 

I first meet this Mr. Foster in 1900 sometime, 1904 or five, no, 
eighteen and eighty-five, ninety-five, 1895, right along there, ninety- 
five or ninety-six. He was making a trip on the road for himself, 
I believe and I met him at Lansing, Michigan. At that time I 
purchased artificial limbs from him. I next saw him I think it was 
in Cincinnati about 1902, I think, I am not sure about that. At 
that time, in 1902 I became interested in the business with him. 
I retained, that interest in the business about four or five years, I 
think and then went to Cincinnati, 

On my return to Cincinnati after severing my relations with Mr. 
Foster I worked for Mr. Johnson, Mr. Foster’s successor, for a while 
as travelling salesman. What year I worked for Mr. Johnson 

333 and for what period of time I don’t know. It was more than 
a month, I don’t inow how long it was. - Mr. Johnson was 

making at that time the same type of limb for above the knee ampu¬ 
tation as Mr. Foster made. The majority of legs made by Mr. 
Johnson were made with flexible cord, and if he ever made any metal 
bucker I didn’t know it. I don’t know that I would have known 
whether he made it or not. Mr. Johnson might have made that 
while I wasn’t there, for that matter, without saying anything to 
me about it. 

Q. You are quite certain that while you were working for Mr. 
Johnson you did not see such type of leg construction as that shown 
in this blue print? A. No, sir. 

While I was in partnership with Mr. Foster there was from one to. 
five working there at different times. The place of business of the 
firm, was comer of Fifth and Elm Streets, Cincinnati, at first. 
Later it was at 206 or 306 Fifth Street. We had two rooms at Fifth 
& Elm. I don’t remember how long we were there. I think there 
was three rooms at the other location. There was a stock room, the 
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dressing room and the main room was the work room and office. I 
had my books in the work room. Nobody kept books while I was 
away, I posted them up when I came in. Guy Foster was one of the 
workmen I don’t remember the other two boy’s names that were in 
the shop. I don’t remember when Guy Foster went to work for the 
firm or how long he was there. 

Q. When you were absent on one of these five months trips in the 
very nature of things you could not know that during such absences 
Mr. Foster made and delivered to this Mr. Jackson, or any one else, 
such a particular type of artificial leg, is that correct? A. He could 
have manufactured the leg and sold it, but I would have 

334 know of it when I came in, he always made a memorandum 
of legs that were sold so I could get it on the books. 

Q. But if the legs were made and sold during your absence you 
could not know on your return what the details of construction were 
of those legs? A. Only in talking it over with Mr. Foster. 

Q. If he did not mention the fact, or if he had mentioned it, 
you would not know the details of all the construction of those legs, 
is that true? A. That is true. 

Q. You don’t pretend eighteen years after these events or sixteen * 
years after these events, the particular construction of every artificial 
leg made by your firm during the years that you were associated 
with Mr. Foster, and such legs were being constructed while you were 
on these traveling trips? A. No, sir, I was familiar with the differ¬ 
ent constructions, if he made anything new, out of the ordinary, he 
certainly would have talked it over with me, said something alxrat 
it. 

Q. Isn’t it possible that after this number of years you had forgot¬ 
ten the particular construction of legs Mr. Foster had constructed 
during your absence and which legs you had never seen? A. It 
v >uld be impossible for me to remember something I never saw, but 
1 don’t think I would have forgotten the different constructions of 
the different types of legs. 

Q. So that it would be impossible to remember the construction of 
legs that were made during your absence and sold during your ab¬ 
sence and described to you by Mr. Foster, is that correct? A. I 
don’t think so. 

335 Q. I thought you said it would be impossible for you to re¬ 
member the construction unless you saw it? A. That is put- 

tii tg it just the opposite way. 

Q. Well, isn’t it quite possible that while you were away from your 
pi ice of business that Mr. Foster made such a leg construction as dis¬ 
ci teed in this blue print and added to this fixture of the suspender 
mlimber connecting up with the metal bucker and thereafter 
neglected or failed to call your attention to the structure so made by 
him? A. Possible but improbable, unless he would say something 
to me about it. 

Q. Are you willing to state positively that Mr. Foster never sold 
one of these legs constructions identical with that disclosed in this blue 
print, and having therein this suspender member connected up with 
the steel bucker as shown in this blue print? ^l. I don’t think he 
ever did. 
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Q. Are you willing to swear he never did? A. To the best 

336 of my knowledge. 

Q. You mean then that you simply don’t know that he 
ever did, is that correct? A. I don’t think that he ever did. He 
did sell some wooden—some legs similar to that with wooden bucker, 
but as to the way the harness went through the thigh socket I don’t 
remember. 

Q. Then in reference or in response to that question, that such 
artificial limbs identical to that disclosed in this blue print, and hav¬ 
ing a wooden bucker, you do not recall whether or not the harness by 
any extension or dependent member was connected up with the 
wooden bucker, is that correct? A. That is correct. 

Q. Now, in what respect did those constructions in which the 
wooden bucker was used differ from the construction in which this 
steel bucker was used, and as illustrated here in this blue print? A. 
Not any difference with the exception of the harness. 

Q. So that this blue print with the exception of this harness 
feature not only correctly discloses such an artificial limb and steel 
bucker but also discloses such an artificial limb having one of those 
wooden buckers, is that correct? A. Yes, sir. 

Q. In other words, the change in the bucker from steel to wood 
would not cause a variation in the appearance or structure of the 
bucker itself, is that correct? A. Yes, sir. 

Q. And you do not recall the manner in which the harness or sus¬ 
pender member was connected up with the wooden buckers in those 
latter constructions, is that correct? A. I don’t remember. 

Q. Well, do you remember? A. The majority of the harness 
was connected on the outside of the socket separate from the 
bucker. 

337 Q. But I am speaking about the other part of the harness, 
that is the member or that part of the harness that enters the 

interior of the thigh part, do you remember in what manner that 
member was connected up with the bucker in these structures like 
that disclosed in this blue print? A. I never saw one constructed 
like that blue print. 

Q. Have you any recollection of the manner in which the harness 
was connected up with the bucker any one of these structures? 



Q. What was the nature of the sample carried by your other sales¬ 
men in regard to size, was it a miniature leg construction? A. Yes, 
sir. 

Q. Was the sample carried around by you also a miniature leg 
construction? A. Yes, sir. 

Q. And were the samples in the show case miniature leg construc¬ 
tion? A. Not all of them. 

Q. How many were min-ature leg constructions, those that were in 
the show case? A. I think there was one or two. 

Q. Isn’t it a fact that there were four of them? A. .Well two of 
them were life size. 

338 Q. But in addition to two life size were there not four small 
size min-ature leg constructions A. No, I think only two. 

Q. That show case was down on the street? A. Yes, sir. 

Q. And your rooms were upstairs? A. Yes, sir. 

Q. About how long was that case? A. I think the glass part was 
about four feet. 

Q. Did you ever examine the sample in that show case which illus¬ 
trated a leg for above the knee amputation? A. Yes, sir. 

Q. Did you ever take it out of the show case? A. Yes, sir. 

Q. Did you ever take it on the road? A. No, sir. 

Q. Do you know a man by the name of Bower? A. Yes, sir. 

Q. Did you know him in Cincinnati? A. Yes, sir. 

Q. When did you first meet him? A. I don’t know. 

Q. Did Mr. Foster at any time have in that show case out in front 
of the firm’s place of business a sample leg for an above the knee 
amputation, in which a wooden or metal bucker was employed? A. 
I don’t think so. 

Q. You are not, however, prepared to state that he never did? 
A. Not to my knowledge, he never did. 

Q. During one of your absences of five months from the firm’s 
place of business it would have been possible for Mr. Foster 

339 to have placed in the show case a sample of such a leg con¬ 
structed with a metal or wooden bucker? A. Yes, sir. 

Q. In any of those leg constructions was the knee section made of 
metal? A. Yes, sir. 

Q,. What metal? A. Aluminum. 

Q. Did you ever hear of the flexible cord being substituted for a 
metal or wooden bucker? A. Well it seems to me that one or two of 
those fellows that tried a bucker didn’t like it much and had it taken 
out and a flexible cord put in. I can’t recall the names of the parties. 

Q. But you have an impression or recollection that did occur in 
one or two instances, is that correct? A. Yes, sir. 

Q. Do you know what the object was of the metal bucker? A. 
They didn’t like the way it worked. 

Q. Was the metal bucker rather noisy in its operation? A. This 
was a wooden bucker, I never saw a metal bucker in a leg in my life. 

Q. You knew that metal buckers were used instead of wood?- A. 
I have heard of them. 


Depositions closed. 




340 Record E, Notary Certificate . 

State of California, . 

County of Lake, 88: 

_ _ i 

I, Clarence E. Tindall, a Notary Public in and for Lake County, 
California, do hereby certify that the witness in the foregoing depo¬ 
sition named was by me duly sworn to testify the truth, the whole 
truth, and nothing but the truth; that said deposition was taken 
before me at the time and place mentioned in the notice annexed, 
to-wit; between the hours of ten and five o’clock on the 29th.day of 
September, 1921, at the office of H. B. Churchill in Lakeport Cali¬ 
fornia; That said deposition was taken down by Julia T. Combs, 
Phonographic reporter, and thereafter reduced to typewriting. 

In witness whereof, I have hereunto subscribed my hand and af¬ 
fixed my seal of office this 11th day of October, 1921. 

CLARENCE E. TINDALL, 

Notary Public in and for Lake County, California. 


341 Testimony Taken on Behalf of Defendant in the Above- 
entitled Cause Before Albert D. Alcorn, Notary Public, 

Pursuant to Notice and Court Order, at the Office of Mr. Albert 

D. Alcorn, 517 First National Bank Building, Cincinnati, Ohio, 

Commencing on Thursday, January 26,1922, at Ten o'clock a. m. 

Present: For Defendant, Percy H. Moore; for Plaintiff, Edwin 
Phelps. James F. Rowley also being present. 

Sur-rebuttal Testimony for Defendant. 

Joseph Bauer, a witness produced on behalf of the defendant, 
being duly sworn, testifies as follows: 

Direct examination by Mr. Moore: 

I am the Mr. Bauer who has previously given testimony in this 
case at Cincinnati. I have testified previously that I purchased an 
artificial limb from one Forster located at Cincinnati. Mr. Forster 
conducted his business at the time I purchased my limb from him 
under the name, Fiber & Aluminum Artificial Limb Company. 
The business was located on the north side of Fifth Street a couple 
of doors east of Elm in 1900. I believe it was always conducted in 
that name< 

I have always known the concern as the Fiber & Aluminum Ar¬ 
tificial Limb Company. I don’t know whether any signs or letter¬ 
ing on their windows or doors which would indicate the name 
under which the business was being conducted. But I am positive 
of seeing the name, Fiber & Aluminum Artificial Limb Company, 
some place about the establishment. 

12—4012a 
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I am not acquainted with Mrs. Forster. 1 never saw her about 
the shop. I had occasion to go in there very frequently, at least 
once a week. 1 was making weekly payments for my limb and it 
took a long time because I couldn’t pay as regular as the con- 

342 tract called for. I was supposed to have paid $2.50 a week. 
Every time I couldn’t make payment, I don’t believe I missed 

a time in going down and explaining why. 

Q. 19. I hand you herewith three Cincinnati Directories for the 
years 1901, 1902 and 1903, and will ask you to refer to page 558 
of the 1901 Directory, at the top of the page, and ask you to state 
whether or not the name and address of the concern, which I am 
about to read into the record, is the one from which you purchased 
your limb in 1900? I read: “Fiber & Aluminum Artificial limb 
Co. (J. Forster & C. McCaslin), Manufacturers of the J. Forster Im¬ 
proved Limb, 206 W. 5th Street.” A. It is. 

It is hereby stipulated: 

That the 1901 Cincinnati Directory shows on page 558 the fol¬ 
lowing: ‘Tiber & Aluminum Artificial Limb Co. (J. Forster & C. 
McCaslin), Manufacturers of the J. Forster Improved Limb, 206 
W. 5th Street.” 

That the 1902 Cincinnati Directory, on page 578, shows the fol¬ 
lowing entry: “Fiber & Aluminum Artificial Limb Co. (John For¬ 
ster & Chas. McCaslin), Manufacturers of the J. Forster Improved 
Limb, 206 W. 5th Street.” 

And that the 1903 Cincinnati Directory, on page 595, shows the 
following entry: “Fiber & Aluminum Artificial Limb Co. (John 
Forster), Manufacturers of the J. Forster Improved Limb, n. e. c. 
5th and Plum.” 

By the Witness: I have examined these Directories and find in 
addition to those entries just read into the record: on page 586 
“John Forster (Fiber & Aluminum Artificial Limb Co.), 206 West 
Fifth Street. 

By Mr. Moore: The Directories are offered to counsel for Rowley, 
if it is his desire to examine them. 

By Mr. Phelps: In the Directory for 1921, page 588, second col¬ 
umn, fourth name under Forster, is found: “John Forster (Fiber 
& Aluminum Artificial Limb Co.), 206 W. 5th Street.” And 

343 that a similar entry is found in the 1902 Directory, page 608. 
first column, and that a similar entry is found in the 1903 

Directory on page 625. second column, near the bottom. 

O. 25. Mr. Bauer, I hand you the 1900 Cincinnati Directory, and 
will ask you whether or not you can find any entry therein about Mr. 
Forster or the Fiber & Aluminum Artificial Limb Company? 

. It is hereby stipulated and agreed by and between counsel, that 
the witness is now examining a 1900 Cincinnati Directory. 

A. Well, under the name of Forster I can’t find anybody that was 
on adored j n the artificial limb business, but the Fiber—haven’t looked 
for that yet. 4 
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Q. 26. Please look under the Fiber & Aluminum Artificial limb 
Company and see what you can find. A. I can’t see it there either 
under the head of “Fiber.” 


Bv Mr. Moore: Counsel for Rowley is requested to verify the wit¬ 
ness’ answer, if he will. 

By Mr. Phelps: I don’t care anything about that one. 


Cross-examination by Mr. Phelps: 


I do not recall my first meeting with Guy Forster. He repaired 
my limb a number of times. I don’t recall the first time he re¬ 
paired it. 

X Q. 7. He repaired it when you had the bucker in it with the 
suspender connected to it? A. He did. 

X Q. 8. A number of times? A. Why sure. 

I wouldn’t know whether it was one year or two years or three 
years after I had the leg, which Mr. Jack Forster made for me, that 
Guy Forster first did his repair work on it. 

I don’t remember what individual in the company took out the 
metal bucker and replaced it with a cord. It must have been taken 
out by either Guy Forster or Jack Forster, or another young 
344 fellow who worked there too. I don’t know his name. I 
think this other young fellow did some work on my leg. 

X Q. 18. What year was that? A. Well, it must have been be¬ 
tween 1900 and about 1904. 

X Q. 19. That is somewhere in that period of four years? A. Oh, 


sure. 


X Q. 20. But you know that the bucker was taken out, don’t you? 
A. Yes, in 1904. 

When I gave the order for my limb I paid $15.00- and $20 when 
they started the work. After that I paid $2.50 to the best of my 
recollection every time I made a payment but not every time I went 
down there. 


By Mr. Phelps: Notice is hereby given that at the conclusiopy6f 
e taking of the surrebuttal testimony on behalf of defendant, 


the taking of the surrebuttal testimony on behalf of defendant, 
plaintiff will immediately proceed with the taking of rebuttal testi¬ 
mony, for which purpose the following named witnesses will be 
called, and possibly others, whose names and addresses are at this 
moment unknown to counsel, but of which defendant will be duly 
notified. The first name is Guy Hartzog, Huntington, West Vir¬ 
ginia; second name is R. M. Davis, Latonia, Kentucky; the third 
W. A. Johnston, Cincinnati. 

By Mr. Moore: May I ask on the record what is the nature of this 
testimony, and on what theory counsel for plaintiff considers he has 
a right to take such depositions. My understanding is that plain¬ 
tiff has concluded the taking of rebuttal testimony long since. 

Bv Mr. Phelps: Plaintiff has given notice to defendant’s counsel 
of the conclusion of his taking of rebuttal testimony. Moreover, 
plaintiff considers that it has a right to take further rebuttal testi- 
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mony under the circumstances, and particularly any that may be 
in reply to defendant’s surrebuttal. 

345 By Mr. Moore: Objection is made to the notice of taking 
rebuttal testimony by plaintiff on the ground that if plain¬ 
tiff has not already taken its rebuttal, the present proceedings will 
be dropped and it will be given an opportunity to take its rebuttal, 
after which defendant will continue taking surrebuttal testimony. 

It seems strange to counsel for Defendant that a motion should 
have been brought before the Supreme Court of the District of Co¬ 
lumbia not so long since by plaintiff, asking that this case be set 
down for an early hearing, if it is true that the plaintiff at the time 
of bringing that Motion, had not taken all its rebuttal testimony. 

Whereupon a recess was taken until 1:30 P. M., at which time the 
same parties were present and the further taking of depositions was 
continued as follows: 

Robert S. Alcorn acted as Notary per Stipulation. 


Rebuttal Testimony for Plaintiff. 

W. A. Johnston, a witness produced on behalf of the plaintiff, 
being duly sworn, testifies as follows: 

Direct examination by Mr. Phelps: 

I am the same Mr. Johnston who has previously testified in this 
case. I have testified that I bought out the business of Jack Forster, 
manufacturer of artificial limbs, from his widow. Certain books of 
record were turned over to me. The books just shown me look like 
them. They are for about the same purpose as any other factory 
has for their stock and their time, their sales and credits. These 
books have been in my possession until Mr. Phelps was down there 
some two or three months ago, I let him have them. I bought them 
from the widow with the rest of the stuff. I used the same 
346 books for several months afterwards. A Mr. Wilson who I 
think is dead was keeping the books for Jack Forster at the 
time of his death. He worked for me as bookkeeper after I took 
over the business. 

Q. 15. I eall your attention to one of these books which on the 
inside of the cover has a figure “5” in pencil mark, and ask you 
to examine the pages thereof, and state, as a result of your ex¬ 
amination, what is your recollection as to what this book purports 
to show? A. This shows here wages and things like that, and 
time. It shows Mr. Wilson, George Hardy, a man that used to 
work for us at that time. Also Mr. Forster has got here, G. E. 
Forster. These are one of the books. 

Q. 1^. What instructions were given to Mr. Wilson, if any re¬ 
garding continuing his attention to the books? A. He and Mr. 
Forster and I agreed he should continue with our bookkeeping just 
as he had before. 
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I had occasion to observe in Mr. Johnston’s office a sample 
artificial limb for above the knee amputation. 

My attention was brought to that particular make of limb not 
particular make, but that particular limb adapted for that 
amputation—we had a neighbor, or rather a cousin of my Father’s 
who had a limb off above me knee, and I being very young at that 
time, I got around sufficiently well, and he said the next time I 
came down I should look around and see what kind of a limb they 
made for the kind of an amputation he had; and that is what 
brought it to my attention. 

Well, I frequently came down here, very well acquainted with 
Mr. Johnston at that time, and I asked him to show me what he 
had, and he picked out a little sample there of his particular make 
of leg and showed it to me and explained the different parts to me; 
that is how I came to know. The samples was probably a couple of 
feet long. I remember the knee construction, there was a con¬ 
nection there from the top to the bottom by means of a cord behind 
the knee bolt, a round cord to prevent the leg section swinging 
too far forward with regard to the thigh section. To keep the limb 
from bucking over; that is the language we used. It was on one 
of my visits down there that Mr. Johnston showed me this. 

No Cross examination. 

Robert S. Alcorn acted as Notary. 


R. M. Davis, a witness produced on behalf of the plaintiff, being 
duly sworn, testifies as follows: 

Direct examination by Mr. Phelps: 

My names is R. M. Davis; I reside at 120 East 41st Street Latonia; 
I am special agent for the L. & N. R. R.; I am 43 years of age. 

I was acquainted with Jack Forster who used to be a manu- 
349 facturer of artificial limbs in this city. I lost my limb that 
is the way I came to be acquainted with him. He came to 
see me in regard to selling me a leg. After I had my leg amputated. 
The first visit he made was in the year of 1900. Well, it was along 
in the Fall, right after I got out of the hospital, around—I think it 
was along in September. I did not give him an order for a leg at 
that time. 

After Christmas, some time, maybe a month or two; he came to 
show me what kind of legs he had. He just showed me two small 
sample legs in a grip. One of the legs was for below the knee 
amputation and one for above the knee amputation. I was 
particularly interested in the short one on account of my stump; you 
see, my stump was long, below my knee. 

I remember his explaining to me the leg for above the knee 
amputation as well as the other one. 

Q. 17. Db you recall whether there was anything in this sample 
leg for above the knee amputation which prevented the leg section 
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g too far forward with regard to the upper section? 


A. Well, the only thing I seen was a little cord in that baek— 
around down the back of it that was all that was there. 

Q. 18. A cord? JL Yes. 

Q. 19. What was the cord connected to? A. I guess it was*con¬ 
nected to a piece of wood same as the rest of them. 

Q. 20. In the upper section? A. Upper section. 

Q. 21. Connecting its lower end to the lower section same way? 
A. Yes, sir, same way down in the side of it 

Q. 22. Could you see a cord in the back? A. Yes, sir, 
350 the way it dropped—round cord about—oh, it was a little 
cord; it wasn’t very big because the limb was a small limb. 


I gave him my order finally. t 

My Mother was present besides myself when I saw these samples. 
She was as anxious as I was to get it all decided and get one you 
know. 

Q. 29. Did she make any comment about the samples that you 
recall? A. Well, I do remember about that particularly, she did 
want that. She says, “There ain’t nothing there,” she says, “to get 
out of order; it looks to me as though it would be the best limb.”: 
Of course, there wasn’t nothing to get out of order, only a little 
string up in the back. 

Q. 30. You are sure this sample did not have a metal member in 
the back there to stop that swinging forward? A. Yes. 

Cross-examination by Mr. Moore: 

X Q. 1. Was this cord that you speak of on both limbs that you 
saw? A. One was a short limb. 

X Q. 4. But you were impressed with the fact that this limb for 
above the knee amputation had a cord in it; that impressed itself 
on you? A. Yes. 

X Q. 5. Why? A. Well, you could see it right there; he showed 
it to me, bent the leg over, showed it to me. He says, “if your limb 
was off above the knee,” he says, “you can get along just the same.” 
That is the way they talk to you, those fellows : 

X Q. 22. How old were you when you lost your liinb? A. Just 
of age. 

351 X Q. 23. You saw that model for above the knee amputar 
tion just the once, or did he come back several times? A. 
That was the only time I seen it. 

X Q. 24. Just saw it once? A. Yes. 

X Q. 34. You can remember back about twenty odd years that he 
mentioned that cord? A. Yes. 

X Q. 35. How is your memory on other matters?'.A. Good, ask 
me. I tell you the reason I remembered that so well, he used to 
drink so much and they had a lot of trouble with him when he was 
on a drunk. He was all right when he was sober, but he didn’t like to 
do anything when he was drunk. 

Deposition closed. 



Slur-rebuttal Testimony of Defendant Continued. 

• • « 

Mrs. Mary E. Wirmel, a witness produced on behalf of the de¬ 
fendant, being first duly sworn, testifies as follows: 


Direct examination by Mr. Moore: 


My name is Marcy Elizabeth Wirmel; I am 73 years old; my ad¬ 
dress is 434 Blotter Avenue and occupation housework. I am the 
Mother of Mr. Joseph L. Bauer who resides on Pleasant Street, near 
the park, I don’t remember the number of it. He is the wearer of an 
artificial limb. I know we bought it, but I can’t say from who; I 
couldn’t tell that, but I know the leg came the 15th day of May, on 
my Mother’s birthday; when he was to be 21—the 27th day of July 
he was 21, but this came the 15th of May before. I don’t remember 
what year but he was to be 21, and we thought he would kind of like 
it the same day or just about the same week, and it came before. He 
was living at home at that time. 

Q. 10. Do you remember any objections that were ever 
352 raised? A. Well, it used to make some kind of a funny 
scraping whenever he wanted to sit down, either jerk one 
shoulder or jerk the leg this way (indicating). This was before my 
Husband died. I used to say “George, there is something not right 
with that leg. I-don’t know what it is; I hate to tell him anything.” 
But we never saw the leg. 

Q. 12. A moment ago when you demonstrated how Mr. Bauer 
your son, would move his body in seating himself on a chair, I no¬ 
ticed you raised your shoulders and then you reached around with 
your hand? A. Either he raised his shoulder or had to reach with 
his hand. Sometimes I think he done both, but I think he had—I 
think either one he had to do before he could sit down right. 

I couldn’t tell how long he wore that leg because after he was mar¬ 
ried I didn’t see him so awful often any more. He lived at home 
about three or four months after he got his leg. 


No cross-examination. 


Mrs. Minnie Shafer, a witness produced on behalf of the defend¬ 
ant, being duly sworn, testifies as follows: 


Direct examination by Mr. Moore: 

My name is Mrs. Minnie Shafer; address, 35 East Clifton Avenue; 
age 49; occupation, cigar maker. I am the sister of Mr. Joseph L. 
Bauer, who lives on 1329 Pleasant Street. My Brother wears an 
artificial leg. He got it, I think, the 15th day of May in the year 
of 1900. I remember it so well; it was my Grandmother’s birthday. 

Why he was supposed to get it for his 21st birthday, but he was 
very anxious for the leg, and we got it a little ahead of time; that is, 
we all threw in for the leg, and we got it before his birthday., 
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I observed that when he wanted to sit down, he would 
353 huneh up his shoulders and twist around before he would sit 
down, sometimes have to throw his shoulders a couple of 
times; he would reach under his leg and press a little catch; it made 
such a funny noise. When he would raise his shoulders it made the 
clicks; then he could bend the knee. I felt the thing wa-n’t made 
right. It ought to have something so it wouldn’t make a noise. The 
catch was some kind of iron or steel piece he would throw in. Some¬ 
times by moving the shoulder, it would work, but not all the time. 


No cross examination. 
Deposition closed. 


It is hereby stipulated by and between counsel for the respective 
parties that the books which have been identified as Plaintiff’s Ex¬ 
hibits, Books of Record of the business of J. Forster and his successor, 
may be introduced in evidence as identified. 


Whereupon an adjournment was taken until Friday, January 27, 
1922, at ten o’clock A. M., at which time the same parties were pres¬ 
ent and the further taking of depositions was continued as follows: 


Guy E. Forster, a witness produced on behalf of defendant, 
being duly sworn, testified as follows: 


Direct examination by Mr. Moore: 


I am the Guv Forster who has previously given testimony in^this 
lie 


case. My uncle was located on the second floor, 206 West Fifth 
Street, Cincinnati, Ohio, at the time I became associated with him 
in 1901. 

His first place of business in Cincinnati was on the second floor— 
the place is now numbered 150 West Fifth Street. I believe at that 
time it was numbered 146 West Fifth Street, his first location when 
he came to Cincinnati. He was there, I don’t know just how many 
months; when I came to work for him in the latter part of 1901, 
he was at 206 West Fifth Street. About the middle of 1902 
354 he moved to the building on the Northwest comer—northeast 
corner of Fifth and Plum; he used the—the address is North¬ 
east Comer of Fifth and Plum, and also 250 and 252 West Fifth 
Street. During the summer of 1903, he moved to the seventh floor of 
the Miami Building at the northwest comer of Fifth and Elm 
streets, with the entrance on Elm Street, and his advertising matter, 
he advertised as the northwest comer of Fifth and Elm. He stayed 
at that location until his death. 

The address on Plaintiff’s Exhibit, Forster Cincinnati, letterhead is 
the northwest comer of Fifth and Plum. We were located there for 
one year between the summer of 1902 and the summer of 1903. 

When I first became associated with my uncle he was conducting 
the business under the name of the Fiber & Aluminum Artificial 
Limb Company. There was no one associated with him in business 
at that time, nor at any time thereafter up until the time of his 
death. 
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Q. 12. When did Mr. McCaslin become connected with the busi¬ 
ness. A. Mr. McCaslin had severed—he became connected with the 
business at the start of it, to my recollection. I understand my uncle 
came to town, he had known McCaslin—he used to reside in Michi¬ 
gan, and he corresponded with him and had him to come down here 
and act as salesman and go in business with him. When I came to 
work for my uncle, Mr. McCaslin had severed his connection with 
the business, acting as salesman only. 

I don’t know that my Uncle ever gave up the name of Fiber & 
Aluminum Artificial Limb Company. At one time he had his letter¬ 
heads printed, after he had bought out the McCaslin interests, he 
decided to call it the J. Forster Artificial Limb Company, and he had 
some letterheads printed with that name on. 

355 Q. 14. In the year 1900 under what name was your uncle 
doing business, as may be determined from examination of 

the Cincinnati Directories which have previously been referred to 
by the witness Bauer. A. I don’t know whether he was in the Di¬ 
rectory in 1900 or not. 

I do find him listed in the 1900 Directory. 

Q. 16. Please examine the other three Directories and state how 
he is listed. A. (Examining said Directories.) In the 1901 Di¬ 
rectory I find him listed as Fiber & Aluminum Artificial Limb Com¬ 
pany, at 206 West Fifth Street, both in a display Ad. and under a 
classified heading. 

Q. 17. Is that the address given on this letterhead? A. No, sir. 
My understanding is that this Directory is published about the 
middle of the year. I am not positive as to that; and as the Di¬ 
rectory happened—the information in this was probably taken in 
the latter part of 1901 or the early part of 1902—the book will prob¬ 
ably show what month it is issued-A. This book was issued in 

June, 1901. The information was undoubtedly taken earlier than 
that. 

Q. 18. Were all the Directories issued in the month of June for 
the years which we have here? A. Yes, the 1902 Directory, I find 
him listed as the Fiber & Aluminum Artificial Limb Company, 206 
West Fifth Street. 

Q. 19. Is that the address which you find on this letterhead, Plain¬ 
tiff’s Exhibit? A. No, sir. In the 1903 Directory, I find him listed 
under the name of Fiber & Aluminum Artificial Limb Company, at 
the northeast corner of Fifth and Plum Street-. 

Q. 20. Is that the address given on this letterhead? A. Yes, sir, 
that’s the same building. 

356 I am positive that this change in the name on this letter¬ 
head was printed while my unde was occupying the building 

at Fifth and Plum at this address. Prior to that time my uncle used 
the stationery of the Fiber & Aluminum Artificial Limb Company. 
I know he had some cards printed in the name of the Forster Arti¬ 
ficial Limb Company and some letterheads, and that he used that 
name; and after using it a while he figured that the amount of ad¬ 
vertising that had been done for a number of years in the name of 
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the Fiber & Aluminum Artificial Limb Company would be lost to 
him. 

My uncle made two changes of address from the time he first 
started in business in Cincinnati until that Plaintiff’s exhibit letter- 
bead was printed. 

Q. 26. A previous witness in this case has testified that you told 
him that you never saw a suspender connected to the bucker in the 
Bauer leg. I am referring to Mr. Rowley. -Is it true that you 
ever made such a statement to him? A. Never made that state¬ 
ment, to my knowledge. 

Mr. Rowley asked me what that hole in the bucker was for, and 
I told him to fasten that harness to. He said there was never any 
hole in the bucker, he was acquainted with the construction of the 
bucker. Later on that same day, while we were eating lunch 
together at the hotel, he brought up the subject again and said he 
remembered there was a hole in the bucker, but it was for the pur¬ 
pose of tying a string through it, to tie it out of place and make it 
inoperative. 

Q. 29. Is the Mr. Rowley with whom you had this conversation, 
now in the room? A. He is. 

I did not tell Mr. Rowley that the bucker was in the Bauer leg for 
three weeks or three months. 

During the taking of testimony in this case here last May, when 
I got home in the evening my wife told me a Doctor Rowley had 
left a number for me to call up, at the hotel address. I 
357 called him up and he invited me to come down and talk the 
matter over with him. I had not completed my testimony 
at that time, that is, had not been excused as a witness. I was on 
the witness stand once and excused and called again, and I don’t 
recall definitely whether that was before I was through with the 
second testimony or not, but it appears to me it was before I was 
through with that testimony. 

Mr. Rowley asked me to come down to his hotel and talk the 
thing over, and I asked him if that was customary to talk it over 
with an opposing witness that way, and he told me to use my own 
judgment. He distinctly said. “Do you think you can afford 
not to?” He said, “I have all your uncle’s books and I have all 
information.” I told him I would call him up later and let him 
know. In the mean time I called up Mr. Moore and asked him his 
opinion of it. He first advised me to go down and see what they 
wanted to say to me. On second thought he advised me I had 
better not unless I took a witness with me. I then called up Mr. 
Rowley and told him I had decided not to come down. 

Q. 37. Did Mr. Rowley intimate to you that there might be 
rather serious consequence if you didn’t come down? A. No^ fur¬ 
ther than he asked me if I thought I could afford not to come down. 

The announcement had been made that evening that W. A. 
Johnston and some others would be called the next day. My im¬ 
pression at that time was that there was going to be some personal 
matter between Mr. Johnston and I brought into this hearing, and 





it made me angry at the time. I believe I showed my anger;. And 
there was an intimation given to me on the telephone, if I came 
down and talked things over, that testimony need not be gone into. 

. Q. 41. Mr. Rowley has previously testified that you wrote him a 
certain letter, asking his advice about making the Bauer Exhibit de¬ 


vice. 


Have you that letter in your possession (handing letter to 
358 witness)? A. Here is a carbon copy of the letter I wrote. 

Q. 42. Have you any letters from Mr. Rowley? A. I 
have the reply to that letter and one other letter. This is the reply 
to that letter handing same to counsel), and this is the one other 
letter I received from Mr. Rowley since (handing same to counsel). 


By Mr. Moore: The three letters which have just been presented 
are offered in evidence as Defendant’s Exhibit, Rowley correspond¬ 
ence. 


I don’t think the time of any one of the telephone conversations 
with Mr. McCarthy Hanger in the Spring of 1920 between Wash¬ 
ington and Cincinnati, would be over seven or eight minutes, and 
probably shorter than that, most of them. There were three con¬ 
versations. if I am not mistaken, altogether, possibly four. 

Q. 46. Did you state to Mr. Rowley that on more than one occa¬ 
sion you had talked with Mr. Hanger over the phone for a period 
of approximately an hour? A. Positively not. 

Q. 47. I hand you a set of office books, which have been offered 
in evidence. Plaintiff’s Exhibit, Record Books of J. Forster, Artifi¬ 
cial limb Business and Successor, and will ask you if you know 
anything about these books? —. -. 

Q. 48. Do you know what they are and what they were used for? 
A. Why, they were used for keeping accounts for my uncle. I 
recognize names—names of customers, names of employees and 
different things in here. 

Referring to the earliest of these books, I find on May 1, 1900. 
Joseph Bauer paid $30 in cash on page 8 in Journal No. 1, marked 
“First Payment on Leg.” On May 15, 1900, Joseph Bauer paid 
$15 in cash, payment on leg. On the same date he was debited 
with $75 worth of merchandise, marked “Leg delivered.” 
359 That entry indicates that a leg was delivered to him on 
May 15, 1900 and that he had paid at that time $45 on a 
total of $75.00. 

The merchandise account shows on May 12th there was credited 
to Merchandise $40.00, on page 13 in the Journal, which would 
show that an artificial limb was delivered to J. C. Carroll for $40. 
The second credit item in the Ledger is May 15th showing the de¬ 
livery of a limb for $75 to Mr. Joseph Bauer, referred to on page 14 
of the Journal, indicating that Mr. Bauer’s limb was the second 
limb delivered, according to this set of books. 

Q. 53. My understanding is that when giving your testimony 
originally that you had not had access to the books which you have 





just referred to; is that correct? A. I had not had access to them 
for—since 1908. I could have looked at them at any time up 
until 1908, but I had never laid eyes on the books since 1908, and 
then there is a difference of two days between the delivery of the 
Carroll leg and the Bauer leg. 

When I first went to work for my uncle there was a sign, I think 
called a stick-out sign mounted—well, between two windows on the 
second floor at 206 West Fifth Street, having words, “Fiber & 
Aluminum Artificial Limb Company” painted on canvas surrounded 
by a wooden frame. That was prior to the time* that my unde 
moved to 250 and 252 West Fifth Street. 

Cross-examination. 

By Mr. Phelps: 

X Q. 1. The reference which you have made to your displaying 
anger occurred at the time of our taking testimony here last May, 
after you had been temporarily excused from the stand; is that not 
correct? A. I have been studying on that question since you asked 
me before, and I feel positive it was after I had finished giving tes¬ 
timony on the stand and right after the announcement had been 
made that you intended calling the other witness. 

360 X Q. 2. Were you not assured at that time by counsel for 
the plaintiff that no personalities whatever would be brought 
into the case, so far as plaintiffs counsel was concerned? A. I was 
told not to worry by Mr. Rowley, that he knew what he was doing 
and all about it. 

XQ.3. Were you not also given assurance by plaintiff's counsel 
that no personalities were going to be* injected into this case? A. I 
believe there was something said to that effect. 

X Q. 4. With reference to these records, these books of records, is 
it your understanding that they show rather completely the business 
transactions of your uncle from the commencement of his business 

in 1900 on through to his death, so that these records will present- 

A. No sir, they are very incomplete records. 

. XQ.5. In what way are they incomplete? A. There was times 
when there was practically no bookkeeping done; he used cards; en¬ 
tries were probably made for four or five months at a time. Mer¬ 
chandise items and expense items were generally put on in a lump 
sum. At the time of my uncle's death my understanding is there 
was a difference of over a thousand dollars between his book account 
and his band account. Anything that took place in the business 
was entirely his own concern. If he bought a rug for the floor and 
issued a check and paid for it that way, made no entry for it; simply 
made a difference in his band account. If he deposited $100 more 
than he charged on the books, it simply made a difference in the 
bank account. 

XQ.6. Will you refer to the book, which is called Journal No. 1, 
and which you have used to ascertain the date when Bauer made his 
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first payment on the leg, and when he received his leg, and state 
whether or not it does not appear, at least upon this record, all the 
cash transactions that were probably directly connected with 

361 the business appear to be entered in this book? A. The first 
part of that set of books was undoubtedly very nearly correct. 

At that time my uncle had a partner, Mr. McCaslin. McCaslin was 
a bookkeeper and he kept the books as long as he was associated 
with my uncle. He was associated with him up until some time in 
1901. I think you will find the books very nearly correct up to that 
time, but from time time on I think you will find lots of discrepan¬ 
cies in the books and the business as it was conducted. 

X Q. 7. Beginning immediately after Mr. McCaslin left? A. 
Yes, soon after. He may have tried to keep the books up to some 
extent, but that was a matter of little consideration to him; in those 
years there was no such time as income tax, excess profits tax to bother 
him. As long as he had an order on his order card and the order 
was received ; and as long as he was able to tell it was paid that was 
his main object in having books of account. 

X Q. 8. So far, though, as the succeeding books appear to be kept 
in practically the same order, it would not be unreasonable to as¬ 
sume that subsequent records showed these cash transactions in Con¬ 
nection with your uncle’s business; is that not correct? A. 

362 (After X Q. 8 was read to witness.) You might assume 
that, bat from my past experience I know positively that the 

books are not correct. I have seen my uncle many a time do a re¬ 
pair job, sell a set of harness or stump stockings, put the money in 
his pocket and say, “Well, here is a dollar I didn’t expect to get; let 
us go out and have a few,” never cashed it, made any record. So 
they made enough money, it .was spent. I know it was done in a 
very careless way. Another item, there was no account kept of my 
wages, for probably a year. My uncle I distinctly remember, talked 
about that. The first year I worked for him I got $2.50 a week and 


boarded with him. 


X Q. 9. The books would not show that, would they? A. I don’t 
think you would find that in the books, at least for some months; I 
wouldn’t say positively for how long, but I remember distinctly of 
him talking about it. He paid me out of his pocket. I was the only 
one working for him; an old man took charge of the books when 
he was able to. 

X Q. 10. As a matter of fact, then, you don’t know of your own 
knowledge whether these books are accurate or not? A. I do know * 
that they are not accurate. 

I didn’t have anything to do with the keeping of the books unless * 
I would take in collections when my uncle wouldn’t be there. I 
know about their accuracy by seeing as well as being told. I studied 
bookkeeping. I tried to help her—my aunt, about that—posting 
certain accounts—at home in the evenings. 

X Q. 23. Do you recognize any of your aunt’s handwriting in any 
of these books? A. I think around in 1903. 

X Q. 24. Will you look and see if you can find any? A. What 
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has that got to do with this case? (Examining books.) 
Here is some of my aunt’s handwriting. (Pages 44 to 62 
witness identifies as being his aunt’s handwriting in Journal 


NolS^ ■ 

X Q. 25. You are positive of that being your aunt’s handwriting? 
A. To the best of my knowledge. 

Mr. Wilson was supposed to be bookkeeper, he was up there part 
of the time and part of the time he wasn’t, he also had McCaslin. 
Wilson, he was a very old man at the time. Last time I heard of 
Mr. Wilson he was confined in an insane asylum in Milwaukee; that 
was in 1907. 

X Q. 38. Could you tell me whose handwriting that is (indicating 
on book) ? A. It looks like Mr. McCaslin’s. 

X Q. 41. Do you know whose handwriting that is (indicating on 
book) ? A. It looks like my uncle’s handwriting. 

By Mr. Phelps: The first writing shown to witness was page 9 of 
a letter press book, which the Notary is asked to mark for identifica¬ 
tion, Plaintiff’s Exhibit, Forster Letter Press Book. The second writ¬ 
ing is on page 36 of the book. 

X Q. 43. I want to call your attention to Record Journal No. 1 
first few pages thereof, and ask you to compare the handwriting 
there with the first handwriting which you have identified as Mc¬ 
Caslin’s, and ask you whether you think the handwriting in said 
book is the same as in this Letter Press Book? A. They look very 
similar to me. 

X Q. 46. I want to call your attention to pages 194 and 195 of 
Journal No. 1, and ask you if, upon examination; it appears that this 
is also Mr. McCaslin’s handwriting? A. I think it is. 

I had no previous experience before going to work for my uncle 
in making artificial legs, I learned the trade from him. I do 
364 not remember the first leg I ever made. I worked on parts 
of different ones; it was a long time before I ever made a 
complete leg myself. It takes some little time to learn the trade. I 
don’t think anybody ever learned it all; I am learning yet. I can’t 
say that I actually sold any legs. I have taken measurements, cor¬ 
responded with people and closed the sales finally, but I wouldn’t 
sav I was selling for my uncle. I was supposed to be in the shop. 

X Q. 75. In view of the fact that this Bauer leg had that bucker 
construction in it, it would be a natural thing for him to do; to 
reach behind the knee, and flex it to push back the bucker when he 
wanted to sit down, wouldn’t it? A. That is the purpose it was 
made for. 

X Q. 76. It would be natural for him to do that, wouldn’t it? 
A. Yes, sir. 

X Q. 87. I take it that it is from your repairing Mr. Bauer’s leg 
in 1902 and three and four, or thereabouts, and the replacement of 
the bucker by a cord, that makes you sure that the model which you 
made, and which has been introduced in this case as Defendant’s 
Exhibit, Bauer Leg, is made in exact accordance with the old Bauer 
leg, so far as the knee control is concerned, is that correct? A. Let 





me hear that question again. (X Q. 87 read to witness.) That and 
my knowledge of the sample leg referred to. 

X Q. 88. Your knowledge of the sample leg is not a factor in 
your recollection that Mr. Sauer wore this leg, is it? A. Well, the 
two of them being alike, naturally associated together, with Bauer 
wearing that. 

X Q. 89. But it’s your having seen Mr. Bauer’s leg and working 
on it, repairing it, making this replacement, that makes you sure 
Mr. Baure wore such a leg; is that not correct? A. Certainly. 


I had a letter from the Hanger Company asking me what I knew 
about Mrs. Quinlan, also giving me partial copy of her testimony, 
requesting comments on same. They did not ask me to look up 
other persons or facts in connection with this case to assist them in 
their testimony. 


By Mr. Moore: I would suggest to Mr. Phelps that he instruct 
the witness to produce this correspondence as being the shortest way 
to dispose of this matter. 

Witness: I will give it to you fifteen minutes after I get done here. 
I don’t want to walk down there now if I can help it. 


I do not remember definitely the first piece of repair work that I 
did on Mr. Bauer’s leg. Mr. Bauer must have come into our shop 
to have his leg attended to after Johnston and, I went into the 
business together. After I severed my connection with Mr. Johnston 
and went into business for myself, he very seldom came in. The 
time of his guaranty had run out and he was repairing his leg 
himself most of the time. I believe he had some repair work 
365 done at the time he was measured for the new leg. 

I don’t recall the nature of the repairing on his original 
leg. I have no recollection—the question was, it required a new 
spring, new toe or new cord in the heel, or new harness, or new 
lining—it was done as required. 

I recall taking the leg apart with the bucker in it. 

I never made any repairs to the bucker itself nor to the knee joint 
to my recollection. I can’t recall that I made any adjustments of 
the bucker so as to increase its springiness nor any changes in the 
adjustment of the suspender and the bucker. 

If there was a new harness put in, naturally we would put in new 
connections similar to the old ones, but I can’t recall any of these 
specific changes though. 

The noise that this knee made was one of the complaints Mr. 
Bauer had. It couldn’t be helped, no attempt made that I know of 
to get rid of the noise, because it was expected the noise would be 
there with it. Mr. Bauer finally made the decision to remove the 
bucker. The lower part of the shin section had given way and it 
was necessary to put in a new lower part. That was probably the 
real reason for changing it. 

We weren’t in the habit of making that bucker connection. I 
can’t recall whether this was done before or after my uncle’s death. 
He died in April, either 1905 or 1906. I am not positive which. 


■ 









when you came to work for him, and thereafter, had discontinued 
the use of aluminum knees and was using .wooden knees; is that 
correct? A. That’s correct. 

X Q. 148. And that aluminum knees were simply used for 
specialty cases? A. Yes, sir. 

X Q. 149. And that in other legs, except specialties, the wooden 
knee was used? A. That’s right. 

Referring to my letter to McCarthy Hanger, dated June 3, 1920, 
near the middle of which occurs this statement: “He wore that 
control for about four years when it was replaced with a wooden knee 
with a cord.” My recollection is that the wooden knee was not substi¬ 
tuted in there. A new shin section was put in, but the wooden knee 
was not put in at that time. I think 1 have already testified as to 
the crossing out of this “wooden knee” as having been a mistake in 
dictation. It is possible that this letter expresses my impression at 
the time it was written about the changes that were made in the old 
leg. 

X Q. 154. This letter was written with the idea of conveying to 
Mr. McCarthy Hanger what you had discovered at that time? 
Is that not correct? . 

A. Yes, sir. 

367 X Q. 155. And the sentence which follows the one which 

I just read reads as follows: “The trouble of the aluminum 
knee and the metal stop is too much weight to be satisfactory.” 
That sentence doubtless expresses the reason for substituting a wooden 
knee in place of the aluminum knee, does it not? A. That is the 
reason we used the wooden knee instead of the al uminum knee. 

When Mr. Johnston and I went into business in Cincinnati after 
my uncle died, we continued the use of the wooden knees. We did 
not use aluminum knees at all while we were together. I can’t recall 
making one in that time. I was making legs myself and selling 
then if occasion arose. I took care of the customers that came in 
and occasionally went out to take a measurement. 

I have, known for twelve or fourteen years that the attachment 
of a suspender to the shin section of an artificial leg for above the 
knee amputation was in use and considered an advantageous sort of 
a leg. The catalogue thatj was put out in 1916 by the company 
that I am at present associated with, The Forster-Treuheit Co., 
illustrates this type on pages 22 and 34. 

By Mr. Phelps: The catalogue just referred to is offered in evi¬ 
dence, Plaintiff’s Exhibit, Forster-Treuheit Catalogue. 

X Q. 170. In the telegram which is a part of Plaintiff’s Exhibit, 
Letters and Telegrams re Forster Model, your telegram of June 2nd, 
at the end of the third line contains a reference to a sketch that 
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you had previously made before that time; is this the sketch which 
you had in mind? A. I think so. 

Witness refers to Sketch, Plaintiff's Exhibit, Sketches, Bauer Leg. 

368 This sketch was made about the time I made some card¬ 
board cut-outs. My recollection is that these cut-offs were 

probably made around the second or third of June.. 

In my letter of May 5th, second paragraph, the limb I had in 
mind, that I referred to at this time, was mat of a man by the name 
of Perkins. He is still living. I went to call on him right after 
writing this letter, and found this limb wasn't the one I referred to, 
because the leg was made later with the wooden knee. I called on 
this man right after writing this letter, found a new address, and 
fo'ind that it wa-n't right. I also had in mind another man by the 
nrme of Jones, who used to have repair work done. My recollection 
si* see then about that man is, his limb had been made in Milwaukee 
w \en Farrier had been in business there. Mr. Jones is since dead 
8* d gone. 

I am not positive of the name of Perkins. He is a customer; I 
h ve his correct address, and I will tell you right about his address. 
1 can't recall about the bucker in his old limb. He has had two 
since it was made—made one with a wooden knee. He was one of 
the old customers—early customers of my uncle before I came to 
work for him. I thought it was possible then that he might have 
ha^ one. 

1 was my impression that he had the suspender connected to the 
hue sr. 

1 vent to see him because I had the impression he had the sus- 
peD' er connected to the bucker. 

That name sounds like Perkins to me from memory. I can find 
it on the books. He lives on Ross Avenue, Price Hill. 

X Q. 185. Will you furnish me with the correct name and address 
of that party? A. I will. 

After I saw Mr. Perkins I investigated Mr. Jones. It was my im¬ 
pression that Mr. Jones had a leg with a bucker in it, with a sus¬ 
pender connected to it. 

X Q. 188. At the time you were making these cardboard cut-outs 
and this sketch, I believe you testified you also conferred with Mr. 
Bauer about whether these cardboard cut-outs correctly illustrated 
his former construction; that is correct, isn't it? A. Yes. 

XQ. 189. Well, if this sketch was made about June 2nd or 3rd, 
at the time of this night letter and your letter of June 3rd, the night 
letter being dated June 2nd, why did you refer in this tele- 

369 gram to a sketch—to something that you had sketched for 
Mr. Hanger? A. I didn't make a record—keep any diary on 

just what I did on each certain day; this all happened around about 
the same time. 

X Q. 190. Had you made over sketches before those—some time 
in advance to those letters, that letter of June 3rd and telegram of 


that I definitely remember of making 
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By Mr. Moore: The witness has a very important engagement 
for this afternoon which calls for a drive of about twelve miles and 
as he has other things to do between now and two o’clock, it will be 
necessary to adjourn at tins time until Saturday morning to accom¬ 
modate the witness. 

By Mr. Phelps: Adjournment is objected to inasmuch as counsel 
for plaintiff requested that counsel be perihitted to continue for fif¬ 
teen minutes. 

Whereupon an adjournment was taken until Saturday, January 
28,1922, at nine o’clock A. M., at which time the saitfe paSrtJ^ w^re 
present and the further taking of depositions was cbntintfed as fol¬ 
lows: 

. * f r ' - ' . ** . . v .V. • . ^ ‘ ■■ ■ * /«. ‘jXtf+V’* 

By Mr. Moore: I wish to give notice that this afternoon at four 
o’clock, or sooner, if convenient, I will take the testimony in this 
office of Mr. John B. Kinstler of Bellevue, Kentucky. 

Correspondence asked for by counsel for Plaintiff produced by wit¬ 
ness, Guy E. Forster. 

370 Cross-examination of Guy E. Forster cohtihued by fir. 

Phelps: 

These letters which I have just produced include all correspond¬ 
ence which has passed between me and the Hanger Cdmpaiiy since 
the taking of the depositions last May, and having reference to the 
suit of Rowley vs. Hanger. 

I looked up about Mr. Perkins and I find the nanie is Parker; he 
lives on Rosemont Avenue. I told you his address yesterdky, bat 
I was puzzled about the name for a minute. I called oh Mr. Parker 
about May 1920 before I called on Mr. Bauer, to see if Mr. Parker’s 
original limb had that bucker in it. At the time I called oft him I 
was not positive whether it did or not. I though it might have hiad 
it because it was one of the old original limbs made by iny unde be¬ 
fore I came to work for him for thigh amputations. It would prob¬ 
ably appear on the books but at a different address. I found frheh 
I called on Mr. Parker that in the limb he had, the bucker wks not 
used. 

371 I never had a definite address of the Mr. Jones I have 
referred to. It was in the rural section out iii the northern 

part of this county. I drove out there around among the neighbors 
trying to find him. We never had any records except doing repair 
work on a limb he was wearing. I knew about the location fie was 
living in. I did some repair work on his limb when my uncle was 
living. I haven’t seen the man since then, I don’t believe. 

Mr. Jones resided in the neighborhood that lay between k little 
town—between New Baltimore and Shandon—little cross roads. I 
believe New Baltimore has a post office; I don’t believe the other 
town has—just some cross road locality. I went around there, in¬ 
quiring around. Some of the roads had not been repaired ; it would 
be hard for me to find"where I did go again. I found out by in- 
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quiring that the only man named Jones known in that locality had 
died some years since and. his folks had moved West, Nevada or some 
place. I found this out probably in April or May 1920. I don’t 
know, as a matter of fact, whether 1 located the Jones I had in mind. 
My letter of June 3, 1920, to Mr. McCarty Hanger, indicates that 
that investigation about Mr. Jones was made June 2,1920. I didn’t 
make any record of it exactly. That is the letter, let it stand as that 
states. The letter would be correct. 

X Q. 226. This letter goes on to say about your party that: “He- 
had a limb which was made in Milwaukee and had the knee check 
in which I spoke about.” Did you know if this Mr. Jones who had 
died had a leg made in Milwaukee that had a back check in it? 
A. It was my impression he had. I wouldn’t want to go on record 
as swearing that it was so, but it was my best impression that that 
was the case. 

I thought he had a leg that was made in Milwaukee—on account 
of the age of the leg. I knew there was a man Jones, from memory, 
the same as I remembered Parker. 

372 X Q. 233. This letter doesn’t state actual facts, merely an 
. impression? A. Impression, that’s all. 

X Q. 234. However, the language of the letter indicates that you 
were talking about facts, does it not? A. It does. 

X Q. 235. This letter goes on to state: “but have sent a letter 
through the mail.” Have you a carbon copy of that letter? A. I 
don ? t believe I have. 

I don’t think I made one. I think I wrote that letter at home, a 
personal letter in longhand. I addressed it to Mr. Jones (no initials) 
New Baltimore, Ohio. I requested that if they knew anything about 
the artificial limb he formerly wore in 1900, if this letter reached 
any of his folks, wished they would communicate with me in re¬ 
gard to that artificial limb he wore in 1900. The letter never came 
back to me. It was probably in a plain envelope. 

The only buckers I have seen in artificial limbs were in the origi¬ 
nal Bauer limb; one in the model leg my uncle had in the show case, 
and one in the Bauer leg I have made now. Aside from those I 
have never seen a leg with a bucker in it—to be positive about it. 

X Q. 257. I want to call your attention to Sketch, Plaintiff’s Ex¬ 
hibit, Sketch, Bauer Leg. Figures 1 and 3 indicate that steel check 
and lock No. 3 is pivoted to the wooden bridge, is that not correct? 
A. The indication on the sketch doesn’t show any—doesn’t show 
any connection. 

It was intended to represent a connection to a wooden bridge— 
the connection was not complete. The sketch was made with the 
expectation that they were going ahead and build a model from it. 

X Q. 262. Well, now, if this sketch was intended to repre- 

373 sent, as appears is the case, that the elastic was tied around 
the steel check and lock to pull it backwards, that steel check 

and lock would have to be pivoted to the bridge in order to permit 
the elastic to null it back; is that not correct? A. Yes. 

X Q. 263. Then the natural assumption that would be made from 
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these sketches is that the bucker was to be pivoted on that 
is that not correct? A* Yes, sir. 

X Q. 264. I call your attention again to Figures 1 and 3. That 
steel check and lock shows a projection extending forwardly about 
the middle thereof and below the knee bolt, to which the suspender 
is attached; that is correct, isn’t it? A. Yes. 

X Q. 265. Will you mark that part with the reference numeral 
"7”? A. (Witness does as requested.) 

The . cut-outs, indicated that the steel check and lock was to be 
pivotally mounted on the bridge. That is my recollection about it, 
that the cut-outs were more complete than the sketches showing the 
connection to the bridge in detail. 

X Q. 273. You said a minute ago it would very naturally and ob¬ 
viously be assumed this was to be pivoted, the bucker; in the Bauer 
Exhibit, that is not pivoted, is it? A. It is. 

I call a pivot anything that goes into a socket and allows move¬ 
ment. I think this bucker has a, partial rotation. 

X Q. 276. It is permitted to wabble, is it not, as distinguished from 
rotation? A. My understanding of the word “pivot” means any¬ 
thing that will swing. 

X Q. 277. This sketch does not show the bucker mounted in the 
manner in which it is mounted in this Exhibit, alleged Bauer Leg; 
that is correct, isn’t it? A. Yes, sir. 

X Q. 278. And the bucker in this exhibit has no extension for¬ 
wardly thereof near the middle, has it? A. No, sir. 

The date stamp on the sketch of Bauer leg would indicate that it 
was received at the Hanger office, May 21,1920, at 7:30. The 
374 sketch evidently was sent off to the Hanger ten or twelve 
days prior to my correspondence of June 3rd; and it was 
probably sent after my letter of May 5, 1920. I can’t say positively 
whether the letter of June 3rd accompanied this sketch there, or this 
sketch, the cut-outs. To the best of my recollection you have received 
all the letters referring to this. It was very probable that I sent this 
sketch and the cut-outs and referred to them in my letter of some ten 
or twelve days later. I probably had previous discussions with Mr. 
Hanger regarding these sketches and cut-outs. It may have been a 
telephone conversation at that time. I don’t recall the dates of these 
telephone conversations. Possibly they would check up and take 
the place of any letter, if any accompanied these. 

If I were to receive a set of sketches like these, and had never seen 
anything like them before, I would not feel qualified to go right 
ahead and make up Defendant’s Exhibit, Model, alleged Bauer leg. 
I would want more definite information. The additional informa¬ 
tion which I furnished, besides a sketch, was the cut-outs, and with 
the sketches and cut-outs I would feel qualified to go ahead and make 
them up. * The cut-outs were much more illustrative than the 
sketches. The cut-outs were made and mounted on a tack acting as 
the center of the knee bolt, so that they showed a working view of 
the parts. 

X Q. 297. How was the lower end of the bucker mounted in this 
cut-out? A. My recollection is that there was a slot through up there 
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t the bridge projection, but the end of the bucker ex¬ 


tended through the dot on the other cardboard with the expectation 
of putting a spring—I believe there was a notation on the bridge, 
"Spring here.” 

I first talked this matter over with Mr. Bauer about the time 

375 that the trial was going on in Washington—I think around in 
May or June of 1920; I am not positive as to the date. I 

can identify the date of my talk with Mr. Bauer by the telephone 
records, my long distance conversation with Mr. Hanger. That is 
the only means I have of identifying it definitely. I think Mr. 
Hanger’s long distance calls would be able to identify this. 

By Mr. Moore: I happen to have these in my bag here and would 
be glad to submit them to counsel for Plaintiff. I had intended offer¬ 
ing them in evidence myself, but came to the conclusion that the 
present witness would hardly be able to identify them, and was re¬ 
serving them to submit in evidence before the Court at Washington, 
but if counsel for plaintiff can make use of them, I will be glad to 
turn them over to him. 

By Mr. Phelps: The papers which counsel for Defendant has just 
handed to counsel for plaintiff are submitted to the witness for such 
assistance as they may give in answering the previous question. 

I only find two telephone calls on here to Cincinnati and presume 
that these two refer to calls made to me. One would be on the second 
of June and one of the third of June; so I would judge my first con¬ 
versation with Bauer in reference to that was along about that date. 
I sent a telegram to McCarthy Hanger from a sub-station of the 
Western Union lines in Cincinnati the same day I conferred with 
Mr. Bauer the first time in reference to this matter. That telegram 
is in evidence here. I refer to telegram of June 2nd. The time I 
showed him some cut-outs, I conferred with him at that time. 
Whether it was the first time or not, I can’t be positive. 

X Q. 306. I call your attention to the answer to X Q. 256 in your 
previous testimony wherein you said: “1920. April, May and June 
it slipped my mind—passed up this and passed up that, and then 
some time along in June, then I got busy and looked up Mr. Bauer 
again.” That would indicate that you had conferred with Mr. 

376 Bauer some time prior to June, would it not? A. It would. 

Improbably did confer with Mr. Bauer prior to June and did 
confer with him before June 1920. As a matter of fact, before I 
sent the telegram of June 2, 1920, I had located Mr. Bauer some 
time previous. I had always—this all took place about the same 
time, early part of 1920. As to how many times I conferred with 
Mr. Bauer previous to June second or showed him the cut-outs, and 
all that, I couldn’t give any definite dates. I never kept a diary of 
every action in those days. It is very possible that I located, him be¬ 
fore June second or third, or any other date along there in the early 
part of 1920. This telegram of June second doesn’t, as a matter of 
fact, indicate a discovery made at that time. 

X Q. 313. In this letter of June 3,1920, after explaining that Mr. 
Jones had died and his family had moved away, you said; “How- 




ever, I have found last night, a limb, that my unde made here with 
this kneecheckand control owned by a man living in town. He is 
Secretary of the Cigar Makers’ Union and is willing to testify or 
swear to an affidavit that this control was made and sold to him in 
1898 or 1899 and will furnish a definite date if required.” Who is 
the party that is referred to? A. Joseph Bauer. 

X Q. 315. So that this letter is not correct in this statement, that 
you found him last night, is it? A. It is not. That letter was writ¬ 
ten carelessly, without expecting to be examined and pinned down to 
the letter perfect. 

It was my understanding that it was presumed to state the facts 
that the Hanger Company were interested in obtaining before their 
case went to trial in Washington. 

X Q. 319. Further on in this letter occurs this statement: 

377 “At the same time I succeeded in locating Mr. Joseph Bauer, 
1411 — Street, Cincinnati, Ohio, so wired you this in a day 

telegram.” That’s the same party, is it, that you now say you had 
in mind when you mentioned the Secretary of the Cigar Makers’ 
Union; is that correct? A. It is. 

X Q. 321. What would the person of ordinary average intelligence 
assume from reading this letter, inasmuch as this letter was written 
for the purpose of conveying to the Hanger Company certain facts 
that you had discovered: “After talking to you on.the phone yester¬ 
day”- A. I don’t know what you mean by the person of average 

intelligence. I know the Hanger people never made any communi¬ 
cation to me about expecting two men: That address was the second 
man referred to in this letter. In my opinion the person would get 
the meaning that there was one person found or referred.to. If I 
had desired to make that clear to the recipient of this letter, it would 
have been a very natural and easy matter to have inserted Mr. Bauer’s 
name after “Secretary of the Cigar Makers’ Union.” That would 
have been one way to do it but in my opinion not the more natural 
way; 

X Q. 325. In this same letter is a statement “I am giving you full 
information in this letter and have sketched and cut out of paster 
board parts of which Mr. Bauer identified and willing to swear that 
it is the same as he wore.” What is the meaning of that statement 
with regard to the sketches and cut-out mentioned? A. The only 
meaning I can get of that statement, in view of the foregoing ques¬ 
tions, the identification of the sketch, that is Hanger’s, which state¬ 
ment must have been written when I submitted that sketch—the 
sketches and cut-outs must have been sent at about that same time. 

It was intended to convey a description of the — of that construc¬ 
tion. 

378 X Q. 326. In saying, “I am giving you full information in 
this letter,” did you or did you not intend that one reading ; 

this letter was to understand that all the information which you had 
at that time with regard to the construction and operation of the de¬ 
vice in question was contained in this letter? A. Yes. 

All the information I had was in the letter and in sketches and 
cut-outs which are referred to in the letter. I don’t know whether 
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they went separately or in the letter. I know the description was 
in the letter. My recollection is that they were too large to put in 
an ordinary envelope. Undoubtedly the latter were mailed under 
separate cover at the same time. I can’t say that the sketches and 
cutouts had been sent previous to this letter. 

My letter of May 5th, in the second paragraph, clearly indicates, 
that at the time I wrote this letter I had found a device embodying 
the characteristics described. The facts are I located the man who 
had worn that kind of limb and knew of the limb, and the letter is 
not written correctly according to facts. 

The letter was written incorrectly by being written as it is. It was 
written for the purpose of conveying the facts and it was intended 
that the recipient of this letter should take the letter to convey facts. 
I did not find the leg, as a matter of fact. 

X Q. 346. Then the letter isn’t truthful, is it? A. No. 

X Q. 347. The letter goes on to state: “If necessary I can make a 
rough sketch of the sapae”. What kind of a sketch were you going 
to make? A. One similar to the exhibit. 

X Q. 348. Did you ever make it? A. I believe I did. 

379 X Q. 349. Where is it? A. That’s it. 

X Q. 350. The one that has been offered in evidence here, 
Plaintiff’s Exhibit Bauer Leg? A. That is the only one I have in 
mind as having made. 

X Q. 351. This same letter goes on to state in the last sentence: 
“Will continue to look for the other limb I had in mind when I 
spoke to you.” What other limb did you have in mind when you 
wrote this letter? A. Can’t recall any other limb. 

It is very possible that I had Mr. Parker’s limb in mind it was all 
about the same time. The previous paragraph described Mr. Bauer’s 
leg. 

X Q. 357. What was the occasion for writing them, then, that you 
would send a sketch if they were interested? You lmow they were 
interested? A. If the description I had given them was the real 
idea that they were looking for, they would be interested in the 
sketch. 

X Q. 358. Didn’t you know that was the real idea they were look¬ 
ing for? A. I did not. 

X Q. 359. In Hanger’s letter of April 29th to you, Mr. McCarthy 
Hanger, writer of the letter states: “I am wondering if you have been 
able to locate a sample of a leg with the inside control in it.” Does 
not that clearly indicate to you what they were looking for? 
A. (Peruses letter) It does not indicate clearly, because my opinion 
of an inside control and the whole matter of this litigation was that 
it was an inside control attached over the knee bolt, or run the 
knee check in the knee bolt through a roller, 

380 X Q. 360. And your description in your letter of May 5th 
you did not regard as an inside control? A. Only one 

Hanger would be interested in this litigation. 

X Q. 361. You knew that the construction which you described 
could be operated—or that the shin section could be controlled by 
hunching the shoulder, did you not? A. -1 did. 
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X Q. 362. You wouldn4 call that inside control if the suspender 
run inside of the thigh? A. I would. 

X Q. 363. Then how came it that you didn’t regard that an inside 
control at the time you wrote this letter? A. I did consider it as 
inside control. 

X Q. 364. You did not a minute ago? A. The only one H an ger 
would be interested in. 

X Q. 365. You thought that was sufficient? A. I did 

X Q. 366. And then you did regard it as inside control? A. I did 

X Q. 367. You still regard it so? A. I do. 

The aluminum knee seetion in the exhibit is a casting made from 
a pattern. Either my uncle or Mr. Farrier had it made. I say 
Mr. Farrier because my uncle was interested with Mr. Farrier, ana 
whether he had it made on his own hook, or whether he got it from 
Farrier, I don’t know, I don’t know who was responsible for having 
it made. 

X Q. 379. The chances are, though, that if this casting was made 
from a pattern, there was a number of such aluminum knees as this 
made from that pattern? A. Very likely. 

381 X Q. 385. If these sketches and cut-outs, which you have 
referred to, were, as a matter of fact, sent to the Hanger Com¬ 
pany, shown to have been received on or about May 21st, then there 
were no sketches or cut-outs accompanied your letter of June third ; 
that is correct, isn’t it? A. Yes, sir. 

X Q. 386. This catalogue which I showed to you yesterday, and 
which has been introduced in evidence in this case as Plaintiffs 
Exhibit, Forster-Treuheit Catalogue, who is the author of it? A. 1 
was. 

X Q. 387. Whereby you assume the responsibility for the state¬ 
ments made therein? A. Yes, sir. 

The figures on the inside of the cover and fly leaf “1898” and 
“1916” mean that that style is the one made here since 1898 by the 
Forster-Treuheit Company. 

X Q. 393. Intended to indicate during that period the existence 
either of the Forster-Treuheit Company or its predecessors? A. Yes, 
sir. 

X Q. 394. On page 5 of this catalogue appears your picture, above 
which is the statement “Inventor of the Adjustable Soft Socket 
Artificial Limb.” What was the nature of your invention? A. 1 
will have to give you a little history to get that. When Treuheit 
and I formed a partnership, we used the name, Adjustable Soft 
Socket Artificial Iamb Company, carried that name for several years. 
We had a competitor in town here who advertised an adjust" 

382 able soft socket artificial limb, and that advertising for mak¬ 
ing limbs similar to ours, the competition in that advertising 

became so great that we had to protect ourselves, and the best way 
we found to do that was to change the name and corporate under the 
name of the Forster-Treuheit Company and we tried to keep as 
much as we could of value of the old advertising under the name 
of the Adjustable Soft Socket Artificial Limb Company. That is 
the reason for having that “Inventor” in there, that conveying the 
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impression that we were the adjustable! spft socket artificial limb 
makers on account of what we considered at the time very unfair 
competition. 

X Q. 395. What did you invent? A. I have my own peculiar 
way of fitting the socket. 

X Q. 396. The adjustable soft socket for artificial limbs is an 
article that has been in use for a long time, hasn’t it? A. Yes. 

X Q. 397. Even prior to the time you went into the business? 
A. Yes, sir. 

X Q. 398. On page 108 of this catalogue is the statement : “In 
putting this book before the public, we refer to the beginning we 
made in 1898, at which time our factory was located in one small 
room.” The Forster-Treuheit Company did not begin in 1898, did 
it? A. No, sir. 

X Q. 399. When was The Forster-Treuheit Company incorpo¬ 
rated? A. I can’t give you the exact date. 

X Q. 400. About when? A. I think about 1915. 

X Q. 401. When did the Adjustable Soft Socket Artificial Limb 
Company, to which The Forster-Treuheit Company is 

383 successor, first engage in business? A. Around 1910 or 
eleven. 

X Q. 404. On page 101 of this catalogue appears a facsimile of 
a letter written by S. M. Wallace on the letterhead of the Adams Ex¬ 
press Company, dated November 15, 1916, and addressed to The 
Forster-Treuheit Co. Is this the gentleman’s picture on page 100 
(showing same to witness) ? A. It is. 

X Q. 405. In this letter the statement is made: “The limbs I 
am now wearing were made by you in 1902”. The limbs referring 
to in this sentence were not made by The Forster-Treuheit Com¬ 
pany, were they? A. No, sir. 

X Q. 406. On page six of this catalogue, the second sentence reads 
as follows: “What you will read on the following pages is an exact 
and truthful account of the manufacture of our Forster-Treuheit 
Limb, showing views taken from actual photographs of limf's 
made by us and now in actual use.” That’s correct, isn’t it. A. Yes, 
sir. 

X Q. 407. Inasmuch as you had known Mr. Bauer so long and 
had repaired his leg so many times, and knew the construction of 
his alleged original leg so well, how does it come that it took you so 
long to discover Mi*. Bauer? A. I didn’t have to discover him. I 
knew where he was all the time since 1918. 

I lost track of him for a few years, I made him the new limb 
in 1918. When Mr. Hanger talked to me this Bauer con- 

384 struction was in my mind. He wanted a leg; he didn’t want 
a man that had one. I was hunting for a leg. I described 

Bauer’s leg to him by word of mouth, at St. Louis and when he was 
in Cincinnati one time. I gave him as good a verbal description as 
I could at the time I was talking to him. It didn’t seem to impress 
him, he wanted a leg—that was his words—he wanted to get a leg 
to show it. I knew, the Bauer leg had been destroyed. I knew that 






Mr. Bauer could testify that he had worn it but I didn’t think thg; 
would be sufficient. 

X Q. 422. Then you spent considerable time in hunting up 
people that you thought had one—formerly had worp one? 4- 1 
did-—I did spend some time. 

X Q. 423. And yet in your letter of June third you state thqt yqp 
had just the night before found Mr. Bauer, don’t you? A. Does tie 
letter state that? 

Counsel for plaintiff hands letter to witness who peruses letter. 

A. (continued). I stated that, yes. • 

X Q. 424. Isn’t it a fact, Mr. Forster, that when you called up 
Mr. Hanger on the telephone on June second he wanted you tosencj 
him a telegram and a letter, stating that you had just discovered 
this limb, that he would need that to make a showing in' court ip 
support of statements which he intended to make, showing that they 
had just discovered this alleged piece of evidence? A. Absolutely 
not. 

385 X Q. 425. If, then, that was not the request, what was the 
necessity of writing this letter of June third when you had 
previously disclosed to Mr. Hanger all that you knew about it? A. 
To make clear to Mr. Hanger’s mind what our former conversation 
had been about it. 

When writing the letter of June 3, 1920, I undoubtedly had just 
called on Bauer, either telephoned the Cigar Union or personally, 
and he had consented to give testimony in it. I didn’t know whether 
that was all he was willing to testify or not. It would have been a 
simple matter to advise Mr. Hanger that Mr. Bauer would have given 
testimony. The letter is not exactly in accordance with all the 
facts, but the sole purpose of the letter was to give him first hand 
information whether Mr. Bauer was willing to testify or not. 

X Q. 437. I believe you stated in the record already that you sent 
this aluminum knee, which is in this exhibit, down to Mr. Hanger 
and told him to make his own sample; that is correct, isn’t iff * A. 
That is correct. 

I most likely wrote a letter. If I wrote it at the office I most 
likely kept a copy of it and I will make a search for it. 

The knee was sent back to me, with the request that I make a sam¬ 
ple at their expense. They probably wrote me a letter to that ef¬ 
fect. I will make a search for that letter also. 

Redirect examination by Mr. Moore: 

I don’t t hink Mrs. Forster worked in the shop at Cincinnati, or I 
certainly would have known it. I have heard her say that when 
they lived in Milwaukee and also when they first came to Cincin¬ 
nati, she did help him put the ornamental work on the front of the 
leather socket, little fancy embossed work, or engraving of some 
kind, but I never knew of her attending to any part in the construc¬ 
tion of the limbs except that. 
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386 Whereupon a recess was taken until 3.30 o’clock P. M., 
at which time the same parties were present and the further 

taking of depositions was continued as follows: 

. 

In view of the absence of Mr. A. D. Alcorn from the city, it is 
stipulated that the certificates on exhibits may be executed by Robert 
S. Alcorn. 

Guy E. Forster, being recalled for recross examination testified 
as follows: 

There most likely was some correspondence but we moved all our 
office equipment in March. 

By Mr. Phelps: The letters which the witness produced this morn¬ 
ing, and which he testified comprises all the correspondence that has 
passed between him and defendant since the taking of the former 
depositions in this city, is offered in evidence as Plaintiff’s Exhibit, 
Additional Correspondence between witness and defendant, said let¬ 
ters comprising the following: 

Letter from J. E. Hanger, Incorporated, October 22, 1921; 
Letter from J. E. Hanger, Incorporated, November 1, 1921; 
Carbon copy of letter from Forster-Treuheit Company to H. B. 
Hanger, November 16, 1921; 

Letter, J. E. Hanger, Incorporated, to witness, November 16,1921; 
Letter, J. E. Hanger, Incorporated, to witness, November 18,1921; 
Letter, J. E. Hanger, Incorporated, to witness, December 13,1921; 
Carbon copy of letter to Joseph Bauer, referred to in Hanger let¬ 
ter, December 13, 1921; 

Letter from J. E. Hanger, Incorporated, to witness, December 20, 
1921; 

Letter from J. E. Hanger, Incorporated, to witness December 24, 
1921; 

Carbon copy of letter from Guy E. Forster to H. B. Hanger, De¬ 
cember 24, 1921; 

Carbon copy of letter from Forster-Treuheit Co. to H. B. Hanger, 
December 27, 1921; 

Letter from Percy H. Moore to Forster-Treuheit Co., December 29, 
1921; 

387 Letter, J. E. Hanger, Incorporated, to witness, December 
29,1921. 

R. X Q. 4. I call your attention to one of the books of record pre¬ 
viously referred to, Journal No. 2, page 42, to the last item on the 
pa£e, which reads as follows: 

3. C. McCaslin Stock, 421.14. 

J. Forster, credit 421.14. 

Forster bought McCaslin’s interest in this business on this date 
and this closes all stock into Forster’s acc. 
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This would indicate, would it not, that September 12, 1902 was 
probably the date that Forster and McCaslin dissolved their partner¬ 
ship? A. It would. 

. The record prior to this date, being the record of a period that 
Mr. McCaslin was there, would be the period that I referred to as 
being one during which the books were accurately kept. 

It also would De true that that portion of the Companion Ledger 
2', which corresponds with this, would likewise be accurate up to this 
date, but in my judgment inaccurate after that date. 

R. X Q. 11. You received no wages whatever until after Septem¬ 
ber 12, 1902? A, According to that I wasn’t here in September, 
1902. I came here after McCaslin severed his interests. 

R. X Q. 12. So that it was some time after September 1902 you 
came here? A. Yes. 

R. X Q. 13. You never saw the Bauer leg, them, until two years 
and a half, approximately, after it was made; is that correct? A. I 
don’t know as I—I am not able to give a definite date when I first 
saw the Bauer leg, but according to these books I will have to take 
back starting there in 1901. It must have been in 1902; it was in 
November I came here, 

R. X Q. 14. It was not earlier than November, 1902? A. It 
couldn’t have been. 

Deposition closed. 

388 By Mr. Moore: The three letters, one a carbon copy, ap¬ 
parently from Mr. Forster to Mr. Rowley,—the letter dated 
May 16, 1921, from Mr. Rowley, to Mr. Forster, and one dated May 
27,1921, from Mr. Rowley to Mr. Forster, are offered in evidence as 
Defendant’s Exhibit, Rowley-Forster Correspondence. 


John B. Kinstler, a witness produced on behalf of the defendant, 
being first duly sworn, testifies as follows: 

Direct examination by Mr. Moore: 

My name is John B. Kinstler; I live at 256 Taylor Avenue, Bel¬ 
levue, my age is 37; occupation, Post Office clerk at Cincinnati, Post 
Office. 

I worked for John Forster in the artificial limb business about 
twenty or twenty-one years ago at 208 West Fifth Street, Cincinnati. 
I was with him about two to two. and a half years. It was in the 
early part of 1901 that I went with him, I can remember that well, 
because I had a case of typhoid fever on October 3, 1900. I was 
down nine weeks, and of course recuperating, getting around, took 
me about a month to two months, I know, in that neighborhood. 
That was the first job I had thereaf ter. That was in answer to a 
newspaper advertisement. I simply worked in the making of arti¬ 
ficial limbs, he just simply put me at it, that’s all, taught me how to 
make artificial limbs. 




I aih acquainted with Mr. Guy Forster, who just left the room a 
moment ago. He came to work for Mr. Jack Forster I should say, 
about six months or so after I was there. He was not there when 
I first went with Mr. Forster because I showed Guy how to do some 
of the work at the time. 

I am a married man and have lived in Bellevue fourteen years. 
I am a property owner. I have not had any dealings with 
389 Mr. Guy Forster the past twenty years or so since I severed 
my connection with Mr. Jack Forster. I don't recall having 
seen him or having talked with him any time after I left Jack 
Forster up until the present matter was called to my attention. 4 
first met counsel for defendant in this case last night. Guy Forster 
was with him. The meeting took place at my home in Bellevue. 

Q. 22. What transpired at that meeting; that is, what was the 
nature of the inquiries, if any, which were made by either Mr. 
Forster or counsel for defendant? A. Why, about the only thing 
that was brought up was the question of artificial limbs, or whether 
I still remembered about my connection—when I was with Forster, 
ahd whether I ever noticed an attachment or patent, or whatever 
you call it, on an artificial limb, and I told you that the only time 
I remembered of that had been the attachment I saw in the show 
window down stairs that Forster had on the sidewalk and a model 
in there that had that attachment. 

Q. 23. I wish you would think that over rather carefully. I think 
you will find that no question was asked you as to any attachment, 
oi-.that any construction, broadly or otherwise, was suggested to you; 
if I am wrong, please correct me. 

By Mr. Phelps: Objection is made to the form of question. 

A. There was nothing in the way of a suggestion made, simply 
to ask me questions, what I knew, what I saw and what my experi¬ 
ences were in the case, and I told them. 

Mr. Forster had quite a number of samples around there. These 
legs were samples that he had made; but the only two I remember 
are these two in the show window. He had quite a number of legs 
mhde by other manufacturers in the place. The only two that are 
in my mind, because I had special work to do on"them; that is how 
I remember. These two models were in a show case at the foot of 
the stairs. 

Q. 28. Anything else in that show case? A. Yes—plaster cast. 

One was a short leg; that is, for an amputation sufficiently long 
below the knee to allow- a man to wear a short leg, and the other was 
a thigh leg. The thigh leg was not the type of leg that Mr. Forster 
was manufacturing at that time. 

Q. 34. What was there about this leg, if anything, to attract your 
attention? A. That attachment in the rear had a sort of catch or 
button to release it when you hit it like this (indicating) ; when you 
ptesSted it. it would drop . 

Q. 35. How is it that you can recall back so many years about the 
construction of this leg? A. Well, the case, the way it was con- 



strucfed there, allowed the dirt, dust and soot from the street to Wck 
cumulate inside of it, and it had to be cleaned out occasionally. 
Forster ordered me once to go down, take the legs out, bring the case 
up stairs to shellac; he himself put a further coat of plaster—-two 
coats, in order to make it white again, and I had to shellac 
390 the legs, and in doing so I became nosy with that attachment 
and tried to swing it in this fashion, see (indicating). 

Q. 36. By swinging it you were just attempting- A. Swung 


*'• V'VTv.: 


this and pressed that button or lever (indicating) and it would drop. 
Then I Would swing the thigh until I brought them up in position. 
Kid-like, I was nosy, I wanted to see what it was, but I never asked 
any questions about it. When it caught it would spring up into 
place again. 

I don’t remember the construction of it.‘ I couldn’t say how the 
harness was connected up. I couldn’t even say whether the leg had 
a harness on it. . 

Q. 40. I will ask you to state on the record whether or not the 
questions which I have put to you are hot exactly, or subst-ially the 
same as the questions which I put to you last night at your home? 
A. Yes. 

A gentleman came to see me at the office at noon time today. He 
told me who he was and whom he represented, but I forget his 
name, but he represented Rowley—Riley he told me, and said “I 
live,-at Chicago.” He explained that there was litigation on. The 
Plaintiff being from Chicago and the defendant from Washington 
D. C. He said he wanted to find out from me just which side iny 
testimony would favor. He tried to find out what I was going to 
testify to and I told him exactly what I have been saying right now. 

No Cross examination. 

Deposition closed. 

391 Record F, Notary Certificate. 

State op Ohio, 

Hamilton County, 88: 

I, A. D. Alcorn, a Notary Public in and for said County and State, 
hereby certify that Joseph Bauer, W. A. Johnston; Guy Hartzog, 
R. M. Davis, Mrs. Mary F. Wirmel, Mrs. Minnie Shafer, Guy E. 
Forster and John B. Kinstler, were first duly sworn to testify the 
truth, the whole truth and nothing but the truth; that their deposi¬ 
tions were taken in shorthand by Bertha Barnet in my presence 
and thereafter reduced to typewriting under my direction; that the 
signatures of said witnesses were waived by agreement of counsel; 
that the taking of said depositions was commenced on Monday, 
January 26, 1922, at ten o’clock A. M., at my office, 517 First Na¬ 
tional Bank Building, in the City of Cincinnati in said State, and 
continued as set forth; that the respective parties were represented 
at the taking of said depositions by their respective counsel aS set 
forth; that the exhibits recited were offered in evidence and marked 




mantown, Maryland. and 1 am a veterinary surgeon, 
veterinarian for the District government for twenty y 


the inspector of dairy farms. I inspect all the dai) 
which milk comes into this district from Rockville uj 
County. I have no interest in this trial. 
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I have been the wearer of an artificial limb for above the knee 
amputation for 31 years. 1 am not wearing that leg now. I wore it 
until two years ago, when I had a new leg made. 1 purchased tins 
leg that I wore in -891 from Mr. Hanger—the old gentleman. 

Q. J. E. Hanger, of J. E. Hanger, Incorporated? A. No, they 
were not incorporated at that time—around Four and a half street, 
right off Pennsylvania Avenue; I do not know the number. 

I wore that leg continuously up until just abotit two years ago. It 
gave elegant service. It was a thoroughly operative device. It gave 
such good service that I doubt if I ever went back there to have any¬ 
thing done to it, for I was able to do any repairing that it needed. 
It was the first leg I ever wore. 

I can fix the year 1891 as the year in which I purchased the leg 
because my leg was amputated in November, and 1 came out of the 
hospital in December, and I just cannot say what date, but I imme¬ 


diately went to Mr. Hanger’s place, and had this leg made. I saw 
Mr. Hanger himself, who is now dead. 

That leg had pretty tough usage, as you can see. I did all of my 
veterinary work; I had a considerable practice at that.time—throw¬ 
ing of horses, and such as that. I always took hold of my 
394 end of the rope and throwed and tied up, because very often 
I had no one who understood tiling a horse after I got him 
down, and when I was operating and had a horse down I had to 
be sure that that horse was down and tied so that he could not injure 
me. I have fallen overboard with it in the salt water^ and I suppose 
eight or ten times I fell overboard or rolled off the boat with it— 
could not catch myself in time, and went overboard. 

At that time I lived at Colonial Beach, Virginia, and we had 
boats of our own; father had them, and I had my own, and I vir¬ 
tually lived on the water when I was not walking around on land 
somewhere. 

The leg which has just been handed to me' is the one Mr. Hanger 
made for me. ' 


This padding on the back of the leg I put on to keep 
from tearing my clothing. 

That chamois I put on there myself; when my knee action strap 
wore through, I put just a piece of chamois over there, just glued it 
over in a hurry. The same bolt is in there that Hanger put into it, 
and the same knee action, a piece of wood with two pieces of brass or 
copper—I think they axe brass—on each side of it. The knee action 
has been repaired only by mwself, to put a new strap on. I never 
had a new knee bolt or a new wood piece that I spoke of. That 
is the same one Mr. Hanger put in there. But on Mr. Hanger’s 
leg—the leg he was making at that time, he had, I think, the same 
as is in my new one, a piece of wood there to give, that knee ac¬ 
tion— 

0. You mean a back check? Do you know what a back check is? 
A. I do not know what you call them. 

0. You mean a part which would be the equivalent of this cord 
in the back (indicating)? A. Yes—wel l 

14—4012a 
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395 Q. (Interposing.) How was it that you did not buy one 
of those legs? A. Well, I knew several men who had their 
legs off, and I used to watch them in walking, and it did not seem 


to me that they bi-ought their leg forward quick enough—kind of a 
catch to it, and that they did not bring their leg forward quick 
enough, and I spoke to Mr. Hanger—Now, when he tried this leg 
oh me he had just about that much (indicating) of it in the rough, 
to fit it on, and there was a peg, just like, you might say, a broom 
stick on the other end, that he had nailed there; and then he. had 
this strap fastened up here on the shoulder, on the leg I was trying 
out—here it is (indicating) ; this strap here was on that piece, ana 
instead of this going through the leg, as it does here, in running 
over this pulley, it was just fastened, to this kind of a peg, you 
flight say it was; and I told him, I said “Mr. Hanger,” I said, “I 
“I believe if you would rig my leg up with something like that I 
could walk much better; I could bring that leg forward a great deal 
quicker.” I was much heavier, too, than I am now—40 or 50 
pounds heavier, probably; and Mr. Hanger had a peculiar way of 
looking over his glasses—I suppose his sons would remember that 
better than I would—he looked over his glasses and he said “Well, 
Rome, I think I can fix that for you;” and he said, a We will fix it, 
and if you cannot wear it, then we will have to put in the other.” 

Well, I never went back to him, so you know how well it wore 
me. 

Q. And he made the leg exactly as it now is? A. As it is now. 
There has never been anything done to it, outside of what I have 
done myself. Now, here, in this socket—my stump is very short, 
you understand—I always had that pretty well filled with 
396 cotton, so I would get no pres-ure there—that I think I took 
out of this leg, or I do not know who did. 

Q. Is there anything about the leg which would indicate that this 
strap which goes down into the interior of the thigh section has 
been on there a good many years and that the leg has had lots of 
usage with that strap on it? A. Not with that same strap, because 
I have broken it several times; if it breaks you have to put in a 
new one, like anything else. That I always did myself—my wife 
would go out to the store and get a hame strap—that is all that is, 
a hame strap. 

Q. Is there no wearing away of the leg by the strap? A. Oh, 
here, sure; in here this piece was all worn out, if you will look at it. 
I put this chamois piece over myself. 

Q. This piece of raw hide, or whatever it is, was put on there by 
yourself? A. That is not raw hide; it is a piece of chamois. 

Q. And that was put on for the purpose of preventing the strap 
from wearing the leg away? A. For the purpose of preventing the 
strap wearing the leg away. I did not want to buy a new one, so 
I thought I would put that on to save myself. 

Mr. Moore : I would like, Your Honor, to have the -witness give 
a demonstration. 

The Witness: It would take me probably ten or twelve minutes 
to put that leg on. * - 
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(Thereupon the witness, accompanied by Mr. Moore, retired from 
the court room, and in a few minutes the witness returned wearing 
the leg about which which testimony was given above.) 

By Mr. Moore: 

397 Q. Will you please demonstrate to the Court how you con T 
trol your leg, by what means? A. Why, by the suspenders 
—you mean how I control it forward? 

Q. In the act of walking? A. Why, the shoulder movement (il¬ 
lustrating movement referred to by walking). You see this is an 
old leg, and I cannot get along like I used to. It is pretty well, 
played out (the witness thereupon walked to the rear of the court 
room and returned, illustrating). And then, I had only about two 
and a half or three inches of stump on the hip. 

The new limb which I am now wearing is an exact duplicate of 
the one I bought in 1891, except that it has the action that I see 
something on these legs over here, I told Mr. Hanger—the boys 
when they made it—that I was afraid that I would not be able to 
wear it—that I did not like the action. He says, “Well, now, Doc¬ 
tor, you give it a trial”—X think I had it a couple of weeks, and I 
could not get along on it and I took it back, and asked him to put 
in that same old knee action for me, leaving the one thev had in. 
The two combined makes a very good walker for me with a short 
stump. This strap that I speak of is the only means for controlling 
the lower leg section of my old leg. 

Mr. Rummler: No cross examination. 

The Court: I will take this up tomorrow morning at 9 o’clock. 

Mr. Moore: May I put on a witness for about three minutes— 
Mrs. Rome—to corroborate one or two statements? 

The Court ; Yes. 


Mrs. Margaret Mullen Rome, a witness of lawful age, called 
by and on behalf of the defendant, being ful-y duly sworn 
398 testified as follows: 


Direct examination 


By Mr. Moore: 

My name is Margaret Mullen Rome—Mrs. Dr. John Rome; 
I am 55 ears of age; I live in Germantown, Maryland; occupation 
housewife. I am the wife of Dr. Rome, who has just testified in 
this case and of course known that he is a wearer of an artificial 
limb. 

I was one of the nurses in the hospital who took care of him 
at the time his leg was amputated. The Garfield Memorial Hos¬ 
pital, Washington, D. C. His leg was amputated in 1890, in the 
late fall, beginning of winter. I am absolutely certain of the year 
1890. I cannot tell you the exact time he bought his artificial leg 
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but it was either in February or March, 1891—the following year. 
He wore that leg up until April of 1920. 

Q. Hid he have occasion to have it repaired very often, do you 
know? A. With the exception of the web straps, nothing to my 
knowledge; and, of course, the smaller strap that goes on the inside 
of the leg, as well as the web one that goes over the shoulder. 

Q. How did you know that he made repairs to those two parts? 
A. Well, for 21 years I have always bought the webbing for him 
and the straps too. 

I knew Dr. Rome for ten years before we were married. 

Immediately or within a few weeks after Dr. Rome bought his 
leg, all the nurses wanted to see it because it was our first opportunity 
to look at an artificial leg, and I saw it at that time with the others. 

That was in 1891, just after he bought it. 

399 I was frequently a guest in his Mother’s home and dur¬ 
ing those visits I had occasion to see the artificial limb. At 
the beach—down at Colonial Beach very often he would remove the 
leg when going in the boat, when he would go out in the boat, and 
at* these times, of course, very often the leg would be lying there 
and I would see it. 

I would surely recognize that limb now if you would show it to me. 

Mr. Moore: The leg which the witnesses, Dr. and Mrs. Rome, just 
testified to, is hereby offered in evidence as Defendant’s Exhibit, 
“Rome Leg.” 

It is hereby stipulated by and between counsel that the leg which 
Dr. Rome demonstrated in court and which he is now in the dressing 
room removing, has been identified by Mrs. Rome as the leg pur¬ 
chased by Dr. Rome in 1891. 

The Court: I will take this up at 9 o’clock tomorrow morning. 

(Thereupon, at 1.40 o’clock p. m. the court adjourned to meet 
tomorrow, Tuesday, May 16,1922, at 9 o’clock a. m.) 

Washington, D. C., 

Tuesday, May 16, 1922—9 o’clock a. m. 

The court met pursuant to adjournment. 

Mr. Justice Bailey presiding. 

Present on behalf of the plaintiff, Messrs. Rummler and Phelps. 

President on behalf of defendant, Mr. Moore. 

William R. Graham, a witness, of lawful age, called by and on 
behalf of the defendant, having been first duly sworn, testified as 
follows: 


400 Direct examination by Mr. Moore: 

My name is William E. Graham; 1406 Hopkins Street, N. W., 
age 36, occupation automobile painter. 

I have worked on artificial limbs. I worked for J. E. Hanger for 
probably about seven months. 




fact that this miniature model Bauer leg is an inoperative device, 
and he stated that he arrived at that conclusion by building a full; 
sized working model of this miniature model, an exact duplicate, 
placing it on a wearer, giving it a* demonstration, and found it to 
be a flat failure (Exhibiting small model to witness). I will ask 
you to examine this full size reproduction of the miniature model, 
and ask you to state whether or not in your opinion, it is an operative 
device (Exhibiting large model to witness). 

Mr. Phelps: If the court please, I would just like to make this 
statement before any testimony goes in about that, that while it 
may not be a serious matter, yet there have been one or two little 
changes—— 

Mr. Moore (interposing): I am about to refer to that; I will bring 
that out. 

Mr. Phelps: Let me finish, if I may—(continuing)—that 
changed the character of operation from what it was when this tes¬ 
timony was given, and it seems to me that it is rather improper to 
have the testimony go in about this as a change. Of course, we will 
bring out later, if the court desires to know, what that change is. 

The Court: I will let it go in. 

The Witness: Yes, sir; this is an operative leg. 

By Mr. Moore: 

• .S M ,-v :V- 

Q. You have seen this model before and examined it? A. Yes; 


401 


Yes. 


Q.. Have you ever worn it? A. I have a few minutes. 

Q. And you found it to be a thoroughly operative device? 


The Court (interposing): Which device is that? 

Mr. Moore: This is the full sized working model; this is the Bauer 
device. 

By Mr. Moore: 

Q. Do you know of any alterations that have been made in this 
leg? A. Yes, sir. 

Q. Please state what alterations were made and how they were, 
made? A. Well, Mr. Hanger asked me if I could use this leg, if 
I would operate it, and he wanted to. know if I would take it and 
wear it for a few days, to see whether or not it could be operated, 
and the leg—this little piece here (indicating) was all burred up, 
and you know it has a tendency to hit the back of your leg there and 
ruin your clothes, and I suggested that I would do that. 

Q. Do what? A. That he file that off, and keep it from tearing 
my clothes. I wanted him to cut the whole thing off, and he said, 
“No” he would just file a little off to keep it from tearing; and.then 
we wrapped this piece of stuff around here to keep it from making 
so much noise; and I figured if I was going to wear it, I would not 
want it to cluck so like that (illustrating) on the street; and the 



suspenders were not long enough for me to get over my shoulder, 
and they spliced the suspenders out. I believe that is all the altera¬ 
tion that I remember noticing about the leg. But after I put 
402 the leg on I could operate it very successfully right there, and 
it does not exactly fit me, and it is a little bit inconvenient 
for me to wear one without it does fit. So I used it a few minutes 
there and demonstrated that I could use it, and that was all there was 
to that. 

Q. You found after you put the leg on that it was not necessary 
for you to wear it on the street? A. Yes, sir. 

The Court (interposing): You say when he put the leg on it 
was not necessary for him to wear it on the street. What do you 
refer to about “it”? 

Mr. Moore: I referred to the full-sized reproduction of the Bauer 
leg. 

The Court : That is what I wanted to know. 


By Mr. Moore: 

Q. Will you please put this leg on and give a demonstration? 

Mr. Rummler: We object to that. That leg, Your Honor was 
made in accordance with the model that has been produced by them, 
and an alleged prior device. Now, then, the model operated in a 
certain way, and it was testified to that it had a certain bucker in 
there, and that that bucker operated a certain way. These changes 
made, notwithstanding the statement of the witness, and perhaps his 
belief, that it was merely making it so that it would not wear on his 
trousers so much, were in fact substantial changes that makes this 
device work very different from the original Bauer device. There¬ 
fore we object to this demonstration. 

The Court: What substantial change do you claim has been made? 

Mr. Phelps: Might I explain that? I took the testimoney re¬ 
garding that, and perhaps can make that clearer to the 
403 court Sian Mr. Rummler can. It was brought out in the 
testimony, and it was demonstrated that during that time that 
under ordinary circumstances the bucker was in there to assist that 
movement of the leg, that is, the bending in this direction. It does 
not do so now as well as it did when it was first presented to us in 
Cincinnati, and the testimony will show that that is exactly what 
took place, that this leg was prevented from going any further than 
that—the testimony will show that this was the purpose; That that 
bucker was to lock that leg in that position, and that when a man 
wants to sit down he puts his hand behind him and presses in on 
this (indicating)—it caught there, without my pushing it- 

Mr. Moore (interposing): Not necessarily; he could raise his 
shoulder and do t}ie very same thing. 

Mr. Phelps (continuing): Push that in, and then sit down and 
hold his leg like that (illustrating). When this leg was made and 
turned over to the defendant’s counsel by Dr. Rowley, and the tesp 



timonv will show thatithis leg operated in exactly the same way, that 
this would catch up and prevent this. 

Mr. Moore: All that was done was to remove that burr. 

Mr. Phelps: When this was turned over to the defendant that 
caught on here every time that came down here this way (illustrat¬ 
ing), and would in fact prevent a free action of that kind. It is 
apparent from the testimony that the catching of that always took 
place, at least when there was tension on the suspender. 

Mr. Moore: We admit that, then; that is quite true; and this was 
made to correspond to that. 

Mr. Phelps: Now, when they give a demonstration with this with 
that top filed off, so it will not catch under any circumstances, they 
are demonstrating a model that two witness- at Cincin- 

404 nati testified was the construction and operation of the 
Bauer leg. That is something different from what was pre¬ 
sented by- plaintiff’s counsel in Chicago when the deposition was 
taken. 

Mr. Moore: Your Honor, one witness has testified that sometimes 
that bucker would not catch and sometimes it did. But for the pur¬ 
pose of this case, it does not make any difference whether that bucker 
is in there or not. We do not claim the bucker in there does 
really-—I am not going to refer to it as a bucker—that is a combined 
lever and back check. We can cut off a little projection, so far as 
this case is concerned, and prove anything that we want to prove. 
I am not going to prove that we have a bucker in there; we are not 
interested in a bucker. 

Mr. Phelps: If the Court pleases, we are interested in what was 
originally made in Cincinnati, if you go to cut off or modify the 
bucker, and they are stating that was in the original construction 
of the leg. 

Mr. Moore: Let them bend that up or hammer it or do anything 
they like. 

The Court: I think you will have to make it correspond. 

Mr. Phelps: It is up to them to make it correspond, not us. 

Mr. Rummler: Your Honor, another point in regard to prior use: 
A prior use to be effective must be something operative, something 
that the people want, and not a mere abandoned experiment, that 
was abandoned perhaps on account of the fact that the device never 
properly worked; it may have been that or it may have been some¬ 
thing else. We are, of course, interested in whether it was a prior 
use such as the law regards as prior use. 

405 The Court: I am not excluding it on that ground, but 
I will on another ground. 

Mr. Moore: On the ground that it does not operate substantially 
the same as this (referring to miniature Bauer Leg). 

The Court: Yes. 

Mr. Moore: In the mean time, while we are having that fixed 39 
it will catch, I would like to examine this miniature Bauer leg. 

Q. Will you please take this miniature Bauer Leg, and by operat¬ 
ing the shoulder straps with your hands, that is, by putting tension 
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on them, see whether or not you could operate that in substantially 
the same manner that you could operate it if you put tension on 
these shoulder straps by lifting your shoulders? 

Mr. Phelps: If the court please, it seems to me it is not competent 
for him to testify what that leg will do. The thing that is before 
the court is what did that leg do that this man wore in Cincinnati 
that was alleged to have been made m 1900. 

Mr. Rummler: This is merely a model made up by these defend¬ 
ants. 

The Court: It is not necessary for a witness to show that. Il 
seems to me counsel could show it himself by taking it and operat¬ 
ing it. . 

Mr. Moore: We have done that, Your Honor but in the face of 
that they came in with testimony to the effect that our device is 
totally inoperative. After Rowley has testified how he arrived at 
that conclusion, stating that he built a full-sized working model, he 
refused to produce that model. 

Mr. Rummler: It is here now. 

Mr. Moore: It is here now, Your Honor yes. But we had 

406 to go to Chicago and get a court order to compel him to bring 
that in, and if that device would prove what he says it will 

prove, why did he not produce that willingly? 

The Court: Another question is whether this witness is compe¬ 
tent. 

The Court: It is suggested that you might offer your depositions. 
Mr. Moore: We will offer in evidence what may be termed a 
miniature model of the Bauer leg. which has already been placed 
in the record, and also a full-sized reproduction of the Bauer leg, 
both of which exhibits are to be marked defendant's exhibits. I 
offer in evidence testimony taken out of court in Cincinnati, record 
C: testimony taken out of court at Chicago, record D; and testimony 
taken out of Court at Cincinnati, record F. 

Mr. Moore: Record C depositions of Guy E. Forster, Joseph Bauer, 
on behalf of defendant; Joseph F. Harvey and William A. Johnston, 
taken on behalf of the plaintiff. 

Record D, depositions of Annie E. Quinnlan. James F. Rowley and 
Alfred Eule, taken in rebuttal in behalf of plaintiff. 

Record F, depositions of Joseph Bauer, Mary E. Wirmel, Mrs. 
Minnie Shafer, Guy E. Forster and John B. Kinstler, on behalf of de¬ 
fendant; on behalf of plaintiff, W. A. Johnston, Guy Hartzog and 
R. M. Davis. 

I submit for the approval of the Court a stipulation identifying 
the record in the manner in which they are described, that is, by 
reference letters C, D, E and F. 

Mr. Phelps: Counsel for defendant has included in the offer all 
of the depositions taken except one taken in behalf of the 

407 plaintiff in California, the testimony of Charles McCaslin, 
which testimony is identified as Record E, and which we 

offer in evidence. 

In regard to the various documents for whieh testimony was takers 
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ana offers which were made in the records,* do you want those' intro¬ 
duced now, or will they be introduced because the testimony is in? 
troduced? 

The Court: Are they exhibits in the depositions? \v 

Mr. Phelps: Yes, sir. 

The Court: I think they will come in with the depositions. 

Mr. Phelps: They are considered as offered now? 

The Court: Yes. 

Mr. Phelps: They will be presented to the Court in the course 
of the argument. 

Mr. Rummler: I presume, then, it is understood that all objections 
made on the record to these depositions are repeated now without re¬ 
peating them? 

The Court: Yes. 

Mr. Phelps: That goes particularly to this model, which we have 
always objected to in this case, and about which we have objected to 
testimony being taken. 

Mr. Moore: I would like to put another witness on the stand. My 
attention has been called to changes being made, and which are 
really the cause of the leg operating in the way in which it did and 
not filing off the end, winch had nothing to do with it. 

Whereupon— 

Herbert B. Hanger, a witness of lawful age, called by and — be¬ 
half of the plaintiff, having been first duly sworn, testified as follows: 

By Mr. Moore: 

408 Q. Please state your name, address, age and occupation. 

A. Herbert B. Hanger, age 39, address, Washington, D. C., 
Secretary-Treasurer of the J. E. Hanger, Inc. 

Mr. Moore: I hand you an artificial leg which has been offered in 
evidence and identified as full-szied reproduction of the Bauer leg, 
and ask you if you have seen it before? A. Yes, several times 
(examining leg). 

Q. Did you, at the instruction of the court a moment ago, endeavor 
to correct a change which had been made in the device, so that the 
device would be in the condition in which it was originally, before 
that change was made? A. I did. 

Q. What was the nature of that change? A. I released that nut 
on the bottom of the bucker, so the bucker would come up to its 
original position. The adjustment of that bucker is regulated by 
that nut on the bottom, and not by anything that might be done up 
at the top. 

Q. And did you find that it was in a different condition from the 
one it was in when you last examined it? A. Yes, the bucker was 
down lower, and there was considerably more filed off than I filed 
off myself. 

Q. What do you mean by “filed off”? A. That top part—this fop 
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Mr. Moore: Please answer the question. 

The Witness: Yes, that full-sized model is a reproduction of the 
s m a ll sized model, constructed the same way. 


By Mr. Moore: 


Q. How about the operation? A. It operates the same way. 

.. . . •• : '•> 

Q. When you say that this full-sized reproduction of the 
411 Bauer leg is an exact production of the miniature leg-- 


Cross-examination by Mr. Phelps: 


Mr. Moore: It is objected to. The*witness has not said it is an 
exact reproduction. 

The Court: He stated that it was a reproduction. 

Mr. Moore: Substantially. 

The Court: The witness stated that it was a reproduction. 

Mr. Phelps: Cut out any adjectives; it is a reproduction of the 
miniature leg. * a 

.■ ,, ■'tiP ' 

By Mr. Phelps: • ' , 


Q. You mean that as it is now on the wearer, Mr. Graham, do 
you not? A. Yes, I mean as it is now and as it was when I first 
saw it. 

Q. In that respect, do you mean it is the same, except with regard 
to changes which have been made to that leg during the examination 
this morning? A. No, I mean it is the same now as it was when I 
first saw it. 

Q. During the proceedings this morning you have altered the 
adjustment of it, have you not? A. Yes. 

Q. So that you mean as adjusted now, it is a reproduction of the 
miniature leg? A. As adjusted now, it operates exactly the same 
as it did when I first put my hands on it. 

Q. And it is a reproduction of the miniature leg, except for the 
filing off of the bucker on the top portion of the projection, also? 
A. The filing off had nothing to do with the construction or opera¬ 
tion of the leg at all; it was not done for that purpose. 

Q. The fact remains, however, that the top portion of that pro¬ 
jection has been filed off? A. Yes. 

412 Q. Since it came into your hands? A. Yes, and it has 
been filed off since it left my hands and more than I filed 

it off. 


Mr. Phelps: That is all. 

Redirect examination of Mr. Hanger by Mr. Moore: 


Q. Do you know anything more about this second operation of the 
filin g that you speak of? A. Nothing at all. 
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Q. That occurred after the filing by yourself at the suggestion of 


Mr. Graham? A. Yes. My filing was done to remove a rough burr 
that was occasioned by hammering on it and which cut the clothes. 
I merely filed that off. The filing as it now appears, the edge is 
beveled off so it looks like it was done to escape the contact with that 
plate on the back of the leg. 

Q. Do you know that Mr. Brown, counsel in this case, obtained 
the full-sized reproduction of the Bauer leg for the purpose of mak¬ 
ing drawings, and took it away from your establishment?* A. Yes, 
I do. 

Q. And that was after the filing had been done? A. That is after 
the filing I did on it. 

Mr. Moore: That is all. I would like to offer in evidence the full- 
sized reproduction of the Bauer leg as being a substantial reproduc¬ 
tion of the Bauer leg. 

Recross-examination by Mr. Phelps: 

Q. Will you state the time when Brown took that model away 
from your establishment? A. No, I could not. 

413 Q. You do not know when he took it away? A. No, I 
don’t know exactly. I could not state the time, but he and 

Mr. Moore came there together and they left with the limb. 

Q. Did you see him take it away? A. Yes, he and Mr. Moore 
took it away. 

Q. And you refer to the leg that is now on Mr. Graham, do you? 
A. That leg there (indicating). 

Q. And is not a fact that the leg that was taken away by Mr. 
Moore and Mr. Brown was the Rome leg? A. Yes, both of them— 
they took that and the other. We have drawings of both, a drawing 
that was made from the leg Mr. Graham has on, and there is a 
drawing made from the Rome leg. 

Q. And he took both limbs with him. A. Yes, both of them. 

Q. For what purpose did he take them away? A. He said he was 
going to have drawings made, and I attempted to have drawings 
made myself and could not get the mechanical draftsman to do it, 
and Mr. Moore came and got them for that purpose. 

Q. Who took the legs, Mr. Moore or Mr. Brown? A. I did not 
see which one picked them up, but both came there, and when they 
left they had both the legs; I did not see which one carried them out. 

Q. Winch one had the legs? A. I did not see which one carried 
them out, but they both came, and when they left they had the legs 
with them, but whether both carried them or whether one carried 
them I do not know, but the legs left when they left. 

Whereupon deposition closed. 

V • 

414 William R. Graham, witness who previously was testify¬ 
ing during this session and who withdrew to put on the De¬ 
fendant’s exhibit full sized reproduction of Bauer artificial leg in ad- 
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Q. Did you note a probable reason for its not catching? A. I 
noted that the whole end of the bucker had been beveled off so that it 
would miss it and not contact with it evidently. 

Q. The leg as you hold it now cannot have the knee flex, because 
the bucker checks the action; is that correct? A. It is. 

Cross-examination by Mr. Moore 

Q. Mr. Rowley, what does your past experience teach you is the 
purpose of that bucker? A. the bucker serves as knee lock and a 
detent. 

Q. That is, to do just the thing which the check which you built 
would not do; is that the idea? A. No, sir; that is just the thing 
which the check I built did do. 

Q. That is, it would lock the check and prevent the leg from flex¬ 
ing when the wearer was in a standing position? A. It locked the 
leg even when the man was walking with the suspenders on it—the 
weight of the artificial leg on the suspenders. 

Q. It was a permanent lock? A. No, sir; it was not. 

Q. What was the method by which the bucker could be re- 

419 leased? A. It could be released by the hand by pushing in 
the projection or it could be released by a strong pull on the 

shoulders. 

By Mr. Moore: 

Q. You tried that leg out on a wearer, did you, after building it? 
A. I tried it out on the man to whom it belonged— it was his per¬ 
sonal property—Mr. George A. Moore. 

Q. In walking, would the bucker become inoperative, or was it 
permanently locked? A. In ordinary walking the bucker locked 
the leg as against treacherous flexion of the knee. 

Q. What do you mean by “ordinary walking?” A. When he 
made no special effort to unlock the leg, it staid locked. It, of course,' 
had a limited knee movement. 

Q. When building this leg, did you have that idea in min d; that 
is, to build it so it would operate in the manner in which it did 
operate, according to your theory? A. Now, let us understand this 
question of “building”, first: The leg was built years ago. In put¬ 
ting in the parts to make this a reproduction of the defendants 
“Exhibit Bauer leg”, an effort was made to reproduce. 

Q. Do you recaS that a demonstration was given by Mr. Bauer and 
other witnesses, such as I gave this morning; that is, placing a ten¬ 
sion on the shoulder straps in order to throw the leg forwardly? A. 
Yes, I remember that. 

Q. Was it your intention in building the reproduction of this leg 
to build a device which would operate in that manner? A. I paid 
no attention to building a device to operate in any manner except as 
shown in the original Bauer leg, so called, defendant’s model. 

420 Q. How did you adjust the bucker in the readjustment of 
the Bauer leg in order to vary its position with respect to the 
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thigh section, referring to full-sized reproduction that you have in 
your hand? A. I do not recall that I ever readjusted it. 

Q. When building the leg, how did you adjust the bucker in 
proper position? A. The parts were built as nearly as possible like 
those in the original, and then assembled. 

Q. If the device needed adjustment now in order to make it an 
operative device, how would you adjust the bucker, for instance, 
supposing the bucker would lock at all times and you wanted to make 
that bucker so it would only lock at certain times, or would not lock 
at all; how would you adjust it? A. Of, there would be several ways 
that might be done. You might file off the top end of the projection. 

Q. It would never occur to you to tighten or loosen this nut on the 
lower end of the bucker would it? A. Might I inquire what that is? 
Q. Have you ever examined this device before? A. I have. 

Q. And you studied it sufficiently to enable you to testify it was a 
flat failure, did you not? A. How is that? 


Mr. Phelps: That is objected to. 



By Mr. Moore: 

Q. You examined it sufficiently to satisfy yourself it was a “flat 
failure” quoting from your previous testimony; is that correct? A. 

I think so. 

Q. The point I am trying to bring out, Mr. Rowley, is 

421 that it seems strange you do not know the purpose of this nut 
on the lower end of the so-called bucker or back check if you 

know so much about the device otherwise? A. Well, that drawing 
apparently is not in keeping with the model. 

Q. Will you refer to the model and see whether the model has a 
nut on the end of the bucker? A. It has. 

Q. What is the purpose of that nut? A. Possibly to tighten up 
the rubber spring and the washer which lies on top of the bridge, 
which does not appear in your drawing. 

Q. Is there a washer or rubber springy- A. (Interposing.) 

There is- 

Q. (Continuing:) in the full-sized reproduction of the Bauer leg? 
A. There is, unless it has been taken out. 

Q. Is there one in the miniature model? A. There was, at the 
last time I looked it over. 

Q. I hand it to you now, and ask you whether it is still there 
(handling miniature model to the witness) ? A. I think it is. 

Q. Is it also present in the full-sized reproduction of the Bauer leg? 
A. (Examining full-sized Bauer leg.) I cannot see. 

Q. Will you take the device apart and see whether it is there or 
not? A. Give me the tools. 

Q. The purpose of this nut, then, has nothing to do with the ad¬ 
justment of the bucker; it was merely to tighten that washer or rub¬ 
ber spring that you speak of? A. To increase or diminish the power * 
. of that spring. * 

422 Q. It has nothing to do with the adjustment of the bucker? 
A. I do not know how you would adjust the bucker after it 
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is once built properly; it does not need it except to keep the spring 
tightened up. 

Q. Is there no adjustment required in the building of it itself— 
I do not refer to making alterations, after the thing has been built, 
so much as I refer to the actual building of the device? A. Every¬ 
thing that is built has to be adjusted, if it is built in parts. 

Q. And in assembling this bucker in this leg, presumably you 
tightened or loosened this bolt until you had the bucker in position 
in which you wanted to have it; is that true? A. I never changed 
that nut at all, nor ordered it changed. 

Q. Will you please answer that question categorically? 

(On request of the witness, the reporter thereupon read the pend¬ 
ing question as follows:) ‘ 

“And in as-embling this bucker in this leg, presumably you 
tightened or loosened this bolt until you had the bucker in position 
in which you wanted to have it; is that true? A. I did not as¬ 
semble; I saw it assembled. 

Q. Did you note the method of operation carried out by the man 
who assembled it—Did he manipulate that bolt in order to get the 
bucker properly positioned? A. He probably did. 

Q. Tnat would be a natural conclusion, would it? A. That, Yes, 
sure. 

Q. Who was the owner of this leg? A. Mr. George A. 
423 Moore; it is not the company’s property at all. 

Q. Why did you object to disclosing his name at the time 
of taking the testimony in Cincinnati and Chicago? A. I do not 
know that I did. 

Q. I know that you did. A. All right. 

The Court: Ask another question, Mr. Moore; you are not testi¬ 
fying. 

By Mr. Moore: 

Q. Will you point out the back check in this full sized reproduc¬ 
tion of the Bauer leg (handing leg referred to to the witness) ? . A. 
I do not see any back check here. 

Q. Is there a back check in the Rowley patent in suit? A. 
There is. 

Q. There is no back check in the Bauer leg? A. No; it has the 
same office or the same purpose as the cord. 

Q. What has the same office or the same purpose as the cord? A. 
The so-called “bucker.” 

Q. I have not said anything about a “bucker;” I am asking about 
a back check. A. Well, that is not a back check. 

Q. I did not ask you whether the bucker was a back check, but I 
asked you to kindly point out the back check in the Bauer leg. A. 
There is not any back check there. 

Q. Is it necessary for all artificial limbs for above knee amputa¬ 
tions to be provided with a back check in order to make them 
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424 operative ? A. No, sir; it is neeessary that they should have 
a detent to prevent their flexing to the rear as well as forward, 
but the detent may be a cord. 

Q. Would you call this so-called “bucker” a cord? A. It operates 
in the same office—the same way as the bucker. 

Q. Does it operate in the same manner as a back check? A. No. 
. Q. Why not? A. The back check is invariably attached to the 
knee bolt and into the back of the shin section and prevents rearward 
flexion by the end of the knee contacting with the space on the back 
check, between the upper end of the leg section and the knee bolt. 

Cross-examination closed. 

Mr. Phelps: That closes plaintiff’s testimony. 
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Specification of letters Patent No. 9,800, dated August 17, 1868. 
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Be it known that I, B. Frank Palmer, of inserted the following described mechanism. ■/ 
the city and county of Philadelphia and. The nature of my invention consists, first,,8* 
State of Pennsylvania, have invented cer- in making the Upper attachment of the 


State of Pennsylvania, have invented cer- in making the Upper. attachment of the 
5 tain new and useful Improvements in Arti- tendo Achillis movable during the act of 
ficial Legs; and I do Hereby declare that bending or extending the;leg, and nearly or 


the following is a full .and exact description quite immovable, at the pioraent when the 
thereof, reference being had to the accom- leg is extended, )by means of a vibrating 
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Figure 1, is a vertical section of my im- convenient position in t 
proved artificial leg when straight^ Fig. 2, culiar construction and 
a like view of the same when Hexed; Fig. 8, mechanism, substantial! 
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roction and operation of which 
substantially |a£ bereinafter set 65 
esiredextent of upward motion 

s '&A _ *% . f i ;>!• if . v # it:' »t >. 


parts. 


leg or thrpw the 


Like parts are designated by like letters sion of the tendo Acnilli 
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rward by the ten- 
, when tne weight 70 
>on the ball of the 


20 There have hitherto been but two modes foot in walking, is nearly or entirely ob- 
of inserting the tendo Achillis (or heel viated;—and secondly, in.the improved com- 
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28 foot and passing it directly to 
of the thigh, as (n the Anglesey 
ers. The other mode consists 
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t to some portion the proper movements of the toe-piece. . 
esey leg and oth- The general construction of my improved 
lists in fastening artificial leg is the same as described by me 
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. ers. The other mode consists m fastening artificial leg is tfie same as described by me 
the upper end of the tendo Achillis immov- in the specifications of Letters Patents of 
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i foot, the teiido Achillis has a pow- additional device, with which said tendon 
tendency to flex the knee and thus connected, and by which the desired results 
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render the step insecure. The difficulty at- are secured, viz:—The lower end of said 
tending this arrangement, has never been tendo Achillis is attached to the heel in 
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ition of the entire limb or of its articuf lower leg B, and vibrate a perpendicular 
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imp, the outer curvature of th$ shell; to which it 
it so should not quite reach, but leave room to in- . 
ities sert a little plate over eaqh end and thereby 
de- hold it immovably in ’its place* When the ,, 
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movable in its bearing, I sometimes cause 
}t to vibrate therein^aM attach firmly to it 
the lever. A bonveniept manner of attach¬ 
ing said lever to its bolt is to make the bolt 
5 square in that portion pong which the lever 
is to be joined to it, ijhd round in the re¬ 
mainder of its-extent;[then cut a dove-tail 


JO made of a corresponding shape, is inserted! 
, The whole is seCuredjj by passing a pin. 

through the centers ofjboth lever and bolt 
I usually make the ten® Achillis of a double 
cord united at the top, j>r otherwise form its 
16 upper end into a loop, it then pass said loop 
around the ,lever -to, i nd insert it into a 
notch cut; to receive i , in the upper side 
/ of’the lever* a proper < istance (say inch) 
from its fulcnim. Th ( tendon should sink 
20 into the notch just far mough to fall below 
the surface of the lever, audit is held.there- 


notch in one side of tge square portion of 
the bolt, into which the end of the lever, 


shape, is. inserted. 
>y passing a pin 
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passing a pin 
lever and bolt 


illisof a double 
erwise form its 
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Close to the lever On K>th sides, the bolt e y 
26 is notched, as at &, suffic ently deep to receive 
the'center of the tendo Achillis nearly, but 
never quite, into its pwi center, when the le¬ 
ver is raised to its higl eat position over its 
fulctuib. By this mear s the tension of said 
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the lever to, opposite to its fulcruip, and 
passes around the end of the lever up to a 
35 proper position in the $ear of the thigh A. 
where! its upper end isj attached. A small 
arm r, is secured to the (Shell of the leg just 
oelow the lever to, and serves to prevent the 
lever ^descending too fa^. When the leg is 
to benVthe.tendo# «, becomes slackened, there¬ 
by allowing the lever to, to descend to the 
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lever to, "oyer its fulcrum till.the point of 
'attachment of the tendcj Achillis to said le- 
.60 yer is raked to that portion, in which the 
tension of said tendon Will be nearly poised 
over the fulcrUm of the lover, and conse¬ 
quently have almost no power to draw down 

•t6 4 and 5, aro seen modifications 
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when at its highest point. The function of 65 
this spring is to push back the lever far 
enough to enable the tendo Achillis and lever 
V) to be brought down again by the action of 
the foot spring, n, when the tendon s, is 
slackened. With this improved arrange* 70 
ment a person walks over obstacles and In¬ 
equalities without fear of stumbling, .which 
otherwise would arise from an imperfect ele¬ 
vation of the toes; or without being sub¬ 
jected, to the liability of a misstep from an 76 
untimely bending of the knee. Secondly* 
instead of the couecl spring and cords, giv-. 
ing action to the ankle and toes; as de¬ 
scribed in my patent bearing date of Feb¬ 
ruary, 20, 1849/1 now employ the following 80 
arrangement: ;To the unaer portion of the • 
toe-piece I. attach, ip any convenient man¬ 
ner, the cord ,m. I also secure to the arch of 
the instep a vibratory brace p, by means of 
a smallitrip^of leather a, forming £ kind of 85 
binge. Said' brace extends obliquely down- * 
ward, aqd backward in the foot v sumciePtly; 
far to accomplish the purpose intended by 
its use. The said cord m, extends backward 
from the toe-pieoe in a nearly horizontal di- 00 
yection, and, being securely attached to the 
lower end of the aforesaid brace, is then 
parsed upward in the hollow of the lower 
leg and fastened, in any convenient man¬ 
ner, to som6 portion of its shell. Said cord OS ' 
may be itself ah elastic substance, such as. 
vulcanized gutta-percha or india-rubber, or 
a superior quality of cat-gut Bpfc an in¬ 
elastic cord mky be used by attaching its 
upper end to any suitable spring n> TJie 100 
•omce of'.the. vibrating brace is to keep the 
cord m y in a proper position for performing 
its functions. The elastic cord serves as a 
spring to raise the anterior portion of the 
foot, and also to depress the toes at the 106 
proper time.. 

I am aware that, the tendo Achillis has 
.been extended upward and attached to the 
thigh piece, for the purpose of drawing up¬ 
ward the heel and depressing the forward U0 
part of the foot,, when the leg is straight- 
. ened, and therefore I do not claim that ar-. •< 
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bolt e; and in 1 Fig. 6, the said center line is 
60 carried even a little beyond the center of 
the bolt, when the lever is brought to,its 
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ened, and therefore I do not claim that ar-. * 
rangement as my invention; but * 

What I do claim as new and desire to se- 
cure by ^Letters Patent, is-* 1 - 116 

1. Attaching the upper end of the tendo . 
Achillis to a lever—or . to its equivalent 
mover—which is united to an auxiliary ten 7 
don, that descends from its connection With 
the thigh piece; and also, the so arranging 120 
of the said lever and tendons, that when ■ . 
the weight of the person is thrown upon the 
ball of the foot,‘in walkurg, the powerful 
downward strain, which will there$y to ex¬ 
erted upon the tendo Achillis, will exert little 125 
or tio influence upon the said auxiliary ten¬ 
don ; (which descends from the thigh-piece,) 
or, at any rate, no influence that will have an 
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• Z. 0. BonWrt, 

J. S. Bhowh. 
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If desired, the plate a may have itsconcave 
side on top and i ts convex side at the bottom. 
In that case it is attached to the lower side of 
the leg* and the position of the forked piece 
will also bo reversed. 

It wilH*e seen that a ball-and-socket joint 
is formed on each side of plate a, and that 
thus the foot may rock in any direction be¬ 
tween the parts b c on the one hand and the 
part a on tne other hand, or vice versa. 

> The spring or elastic web h will expand suf¬ 
ficiently to permit the rocking of the foot, and 


spring n 8 is preferably 


the wearer. The kn|e- 
attaclied to the level! n 
What I claim is-g 
.1. The combi liatiw) 
with tho bulged pla|b c 
side and a socket # 1 
ball engaging the fgp 
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To aWwlloM it may concern: 

Be it known that I,* Chancy Adelmer 
Frees, of Now York city, New York, have in¬ 
vented a now and usefullmprovement in Ar- 
5 tificial Tegs, of which the following is a speci¬ 
fication. 

This invention relates to various improve¬ 
ments in an artificial leg, find more particu¬ 
larly to tho construction of tho various joints 
of the same. • . 

Tho invention consists in the various fea¬ 
tures of improvement more fully pointed out 
in the claims. , 

In the accompanying drawings, Figure 1 is 
a longitudinal central section of my improved 
artificial leg. Fig. 2 is a top view of the foot. 
Fig. 3 is a bottom view, and Fig. 4 a top view, 
of plate a; Fig. 6, a side view of the bar 
• (j. Fig. C is a side view of the pin h 5 . Figs. 

2o. 7, 8, and 9 are detail views of the parts m m' 


X S 


res 


f _ ^jpectivelv. 

The letter A represents an artificial leg 
made of the usual form and entering a socket 
in the foot 11. The joint upon which tho leg 
25 may rock backward and forward, and also 
sidewise, consists of a plate, a, made of cup¬ 
shaped form—that is, con vox on one side and 
concave on the other. This plate is shown to 
be attached to the upper, side of) the foot B, 
The convex part of the plate a constitutes a 
ball, and is received by a socket, b, of the leg, 
the whole constituting a ball-and-socket joint 
The concave part of tho plate a constitutes a 
socket and receives ft ball, c, attached to an 
arm, </, of a fork, the other arm, p, of which is 
/ fasteued to the leg by a nut, /. The stem g of 

I the forked piece connects with one end of a 

spring or elastic web, 7q the other end of 
whichJ» connected to the foot B, 
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60 


it will-bring tho foot Into its proper position 
under the leg as soon As any lateral or back 
and forward strain on the foot is removed. 

Tho upper part of Fig. 1 shows the construe- 55 
tion of a knee-joint with artificial legs em¬ 
ployed in thigh - amputations. The heel- 
tendon h' and check-cord h 9 are attached to a 
hook or pin, i t traversing the thigh D. The 
thigh D and leg A are connected by a trans¬ 
verse pivot-pin or screw-bolt, h 5 , having a 
tapering head or nut* h*, at one end and en¬ 
tering a tapering threaded nut* 7t 7 , at tho 
other end. The bolt passes through two braces, 

7i 8 , projecting upwardly from the leg A and 
through tho lower portion of thigh D. The 
head h 6 and nut h 1 are received by recesses 
or sockets in the sides of thigh D. By 
tightening up the bolt 7i 5 or the nut h 1 the 
joint between the parts AD may bo adjusted 70 
when worn; 

The lower end of the lieel-tendon lv is 
looped and is engaged by a hook, m, tho 
threaded shank of which engages a central 
threaded perforation of a plate, in', having an 75 
annular groove in its upper side. Into this 
groove there is placed an annular rubber gas¬ 
ket, m*. The plate in' is received by a socket 
in the heel of foot B, and tho gasket is in¬ 
terposed between the plate.m' and the body 80 
of tho foot. Thus an elastic connection is 
made between heel-tendon and foot, which is 
very desirable for the proper operation of the 
artificial leg. 

Tho thigh D is traversed from sidp to side 85 
by a pivot, ?i, upon Which turns an equalizing 
bar or lover, n\ The\two ends of this bar are 
connected to a pair of straps, n 3 n\ that are 
adapted to bo attached to the shoulder-strap. 
Thus as the wparer <f the leg in changing his 90 
position puts more of less strain on either the 
front or back part of the shoulder-strap the 
equalizing-bar will tlra on its pivot and re¬ 
store tho equality of (train on the strap. This 
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with a socket for rece 
plato.sahstantlallyas 


“« the ball «f said 
ecifled. 

f leg A and foot B, 
with a forked bar 


£ Tlio combination of leg A and foot B, 
with the lieol-tendon h\ and with the hook m 
connected therewith, and with the grooved 
. en g ft £ing the hook, and with gasket 
as specified^ d gI *°° vcd l )lat *’ substantially 

thivwi 0 C uwu nat 1 i011 6f le » A > f00t A and 
thigh I) with the pi vot n traversing the thigh, 

and with the equalizing-bar n' turning on said 

P, lvo ^ adapt-ed to bo connected to the 


2 , The combination 
with bulged plate a, a: 

5 provided with ball c, ai 
slantially aa epeomed. 

8 , The combination 
with bulged plate a, #t 
one arm of which cani 
to arm of which is connec 
and the third arm of wl 

4. The combination^} 
with bolt h* having cd 
15 ©nd, and with conical m 
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shoulder-strap, substantially as specified. 

CITANCY A. FREES 

Witnesses: 

1’. v. Bkikskn, 

A. JONOHMANS. 




' 

» Zn'.a "1 t.-Si 


V. 




-i 1 , ; 

■ ■ 


j:— 








pIM 




m&m 

wmm. 




_ 


. _ 







(No Model.) 


No. 466,698 


l '-l - / V>v .. . 1 

. 

■ - 

■ • •••■• V 

. 

SffiRm 


































2m 


I E 


United States Patent Office. 


JAMKS K. HANGER, OK WASHINGTON, DISTRICT OF* COLUMBIA. 


ARTIFICIAL LEG. 


SPECIFICATION forming part of Letters Patent No. 405,608, dated December 22 , 1891 

Application Bled November 7,1891. Serial No. 411«134. (No model.) 


[W 

•X 


Wi* 






To all whom it may concertu 
Jle it known that I, James E. Hanger, a 
citizen of the United States, residing at Wash¬ 
ington, District of Columbia, have invented 
5 certain new and useful Improvements in Arti¬ 
ficial Limbs; and I do declare the following 
to bo a full, clear, and exact description of the 
invention, such as will enable others skilled in 
the art to whioh it appertains to make and use 
to the same, reference being had to the accompa-* 
nying drawings, and to the figures of refer¬ 
ence marked thereon, which form a part of 
this specification., '• 

My invention, relates to improvements in 
15 artificial legs, the object being to provide an 
improved construction of the knee and ankle 
/ joints and of the socket, whereby superior 
advantages are attained with respect tp sim-. 
plioity, efficiency, and cop)fort of the wearer. 
20 The invention consists in the novel con¬ 
struction and combination of parts herein¬ 
after fully described, and specifically pointed 
out in the claims. 

In the accompanying drawings, Figure 1 is 
*5 a side elevation of an artificial leg constructed 
in accordance with my invention. Fig. 2 is 
nj longitudinal section of the same. Fig..3 is 
p, perspective view of the knee spring and le¬ 
ver on aq enlarged scale. 

$0 f In the safd drawings, the referonce-numoral 
1 designates the thigh portion, 2 the lower leg 
portion, and 3 the foot. The thigh portion, 4 
after the sooket has been shaped to fit the 
stump, is cut £way at the upper posterior 
35 portion on each side from a point a little in 
tjrtTSRFofttretenterand oh a slight ourve 
✓to a point a short distance above the lower 
end of the socket. Secured to the edges of the 
socket at this cut-away portion isa piece 4. of 
['leather, canvas, or other soft flexible material, 
rnding to the contour of the stump, 
ect of this construction is to provide 

.whioh, coming up over the buttook, 

will conform to the different shapes thereof 
45 when in different positions, especially when 
sitting down or riding horseback, as the flexi¬ 
ble material will yield to the required shape, 


making a comfortable seat,ahd will not wear , 
out the pants like a hard unyielding socket. 
The portions 1 ana. 2 afe articulated or 50 
jointed together by means of the pivot-bolt 
5 , located slightly in rear of the center of the 
knee. Immediately in rear of the bolt 5 the 
thigh portion is recessed or cut away and pro¬ 
vided with, a pin or stud Q. This pin en- 55 
gages with a recess 7 in (the upper end of a 
downwardly-extending lever 8 and forms a 
pivot therefor. Connected with the lower 
end of lever 8 isau upwardly-extending spring- 
arm 9, the upper end ofi which is connected 60 
with a knotted cord or rope 12, which passes 
through an aperture in the lower leg portion. 
The object of lever 8 is to check the forward 
motion of the leg-piece 2, which comes into 
contact with the lowpr end'of thigh-piece 65 
1 and upper rear part of 16 gpiece 2 . The 

E oints of contact are provided with rubber • 
umper 10 to take up the shock and reuder 
the step elastic. The purpose of the spring 
9 is to bring the lower leg piece 2 forward 70 
when the knee-joint is flexed in walking. It 
also holds the lever firmly against its pivot- 
pin and against the reir of the lower leg- 
piece 2. The leg-piece 2j is made solid for a . 
short distance above tha ankle-joint, and in 75 
this solid part is mortised a strong piece of. 
wood 13 , extending a short distance into the 
foot, a suitable recess being made in the foot 
to receive the same. Tie foot-piece is piv¬ 
oted to piece 13 by means of pivot 14 and 80 
strap 15 . Rubber bumpers or cushions 16 
are provided in the foot yrith which the piece 
13 contacts. Dy this construction the weight 
in walking is thrown upon the ball of the 
foot and a free ankle ipo Aon is permitted. 85 
Having thus describedfny invention, what I 

claim is— ' . -■ 

1 . A sooket for an art flcial leg, having its 
upper posterior portion ^ut away or recessed 
ana 



the thigh-piece having fits lower portion re¬ 
cessed at the rear aiid provided with a pin 








r leg-piece jointed to 


wardiy-eit^nding piece and provided with 
elastic bumpers, substantially as described. 

In testimony whereof lail&ray signature in 
preseneeoftwe witnesses, 

.TAMES F, HANGER. 
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ordinary skill can repair them in case of any 
acoident; but the chief peculiarity and ad¬ 
vantage which my artificial legs possess is 
the arrangement for straightening the leg aud 
holding it firmly ip that position by the vol- 
untary motion of the stnmp of the wearer’s 


and hinge-pin, and either with or without 
the disk or pulley for the extensor • cord, the 
whole being constructed and arranged sub¬ 
stantially as hereinbefore described. 

• 4, The use of an extensor-oord attached to 
the l6g-pieoe below the knee and extending 
over the pulley / over the oap of the knee, 
and thence passing up through the thigh, and 
haying its origin in or being attached to a 
strap passed around the waist of the wearer 
and otherwise firmly secured to his body, so 
that by flexing the stump of the thigh out¬ 
ward from the body the extensor-cord is suf¬ 
ficiently loosened to allow of the flexure of the 
kneeiojnt, and by straightening the stump of 
the thigh or bringing ft into a line with the 
body the extensor-cord may be drawn tight, 
thereby straightening out the leg at the kuee- 
joint, substantially as described. 


natural leg. 

Having, thus described my improvement in 
artificial legs, what 1 claim as my invention, 
and desire to secure by Letters Patent, is— 

1 . Constructing the knee-joint of two hemi¬ 
spherical pieces, one attached to the thigh- 

f ueceandthe other to the leg-piece, each work- 
ng in a socket in that portfou of the leg to 
whioh it is not attached, and connected to¬ 
gether bv a center or joint pin, substantially 


as described. 

2. The use Of a grooved pulley or disk turn¬ 
ing on the center or joint pin of the knee for 


guiding the extensor-cord in its passage over 
the cap of the knee, substantially as and for 
the purpose hereinbefore described. 

8 . The combination of the hemispherical 


In testimony whereof L the said John 
Reiohenbaoh, have hereunto set my hand in 
presence of two witnesses* 

JOHN REIOHENBAOH. 

Witnesses: 

F. M. Magee, 

A. S. Nicholson. 


joint-pieces yy', one attached to the thigh and 
the other to the leg, each working in a cup¬ 
shaped socket in that,portion of the leg to 
whfoh it is not attached, with the hinge-pieces 
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To aW whom it may concern: 

Be it known that I, John Reiohenbaoh, 
of the city of Pittsburg, in the county of Alle¬ 
gheny and State of Pennsylvania, have invent¬ 
ed a new and useful Improvement in Artifi¬ 
cial Legs*, and I do hereby declare the follow¬ 
ing to be a full, clear, and exact description 
thereof, reference being bad to the accompa¬ 
nying drawings, forming part of this specifi¬ 
cation, in which*— 

Figure 1 represents a man with an artificial 
leg attached to the stump of his thigh, the 
natural leg having been amputated near to 
the body, the false leg being shown in section 
to exhibit its construction aud operation. The 
section is vertical and at right angles to the 
axis of the knee-joint. Fig. 2 is a sectional 
representation of my improved artificial leg, 
the section being vertical and in the plane of 
the axis of the knee-joint. 

My invention consists in certain improve¬ 
ments in the construction of artificial legs, de¬ 
signed to be used when the wearer has lost his 
natural leg above the knee-joint, the improve¬ 
ment being chiefly in the construction of the 
knee-joint aud in the devices for flexing and 
extending it at pleasure. 

In the use of artificial legs embracing a 
knee-joint it has been heretofore found very 
difficult to control the motion of the lower leg 
or that part which is below the knee, because 
when the knee is flexed by raising the stump 
of the thigh to take a step forward with the 
artificial limb the wearer, before he can throw 
his weight on the false limb after bringing it 
^down to the ground, must straighten the knee- 
{joint, for if he bears his weight upon it when 
l at all flexed it would bend still more, and he 
f would be sure to fall. To overcome this diffl- 
l oulty with legs of ordinary construction it is 
.} necessary to use a stick to support the weight 
and aid in bringing the body into a vertical 
position over the straightened leg.. This is 
especially the casein ascending stairs or rising 
grouhd, and is a serious defect in all attempts 
heretofore made to supply the loss of a leg 
above the knee. By my invention, however, 
I believe that I have been successful in pro- 
, vlding a better substitute for the natural leg 
S| than any heretofore made.. This I accomplish 
by furnishing to the wearer the means of 
straightening out the knee-joint when flexed 
with Sufficient force to enable him to walk 
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without a Stick or even to ascend steps with¬ 
out any extraneous assistance. 

To enable others skilled in the art to con¬ 
struct and use my improvements, I will pro¬ 
ceed to describe the construction and opera¬ 
tion of my improved artificial leg so/ar as re¬ 
lates to the knee-joint, the cohtrivances for 
regulating its motion, and the mode of attach¬ 
ing the leg to the wearer’s body. 

In the arawings, a is the thigh of the artifi¬ 
cial leg, b the lower leg, and o tne foot. These 
parts are made of wood or other suitable ma¬ 
terial, the leg and thigh being hollow and as 
light as is consistent with sufficient firmness. 
The upper part or thigh is attaohed to the 
wearer by inserting the stump in the cavity 
of the case o, and fastening by bandages or 
straps in any convenient manner, The thigh- 
piece a is solid at its lower extremity, and 
has a cup-shaped cavity in the shape of a por¬ 
tion of a hemisphere; so, also, has the upper 
extremity of the leg-piece b, as shown in Figs. 
1 and 2. On one side of each piece a ahd-Z>, 
near to the knee-joint* and extending a suffi¬ 
cient distance above the knee on the thigh- 
piece a aud below it on the leg-piece b y to give 
a firm bearing, is a metallic plate or hinge- 
piece, (see Fig. 2,) marked d, on one side of 
the thigh a, and df on the opposite side of the 
leg-piece b. It is only necessary to have two 
hinge-pieces, one attached to the thigh and 
the other to the leg, as jus i stated, and they 
might be dispensed with al ogether; but their 
use is preferred, as they a< d to the strength 
of the leg without materidly increasing its 
weight. Each hinge - pio<jp d extends a little 
beyond the axis of the knee-joint, and has a 
round hole in it, just at the axis or center of 
motion of the knee-joint, through which passes 
the joint-pin e, which neeu not bo otherwise 
secured than by fitting accurately in the joint- 
pieces g /, through the axis of which it is 
passed. On the joint-pm e, as its axis, is 
placed a circular metallic wheel or disk,/, 
which turns freely on and at right angles to the 
joint-pin e. Arouiyl the drcumference of the 
disk / is a groove sufficiently deep to receive 
and retain ttwrextensor-cow ti* ‘ 
passes pver the cap of 
Fig. 1. The joint -pic 
balls or oblate hemisph 
wood or other material, 
partially hollow, if des' 


of the leg, which 
knee, as seen in 
g g f are two half* 
ee, ffiadd of hard 
tod Which may be 
> (is to make 
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other spring. The india-rubber spring mis 
attached immediately to the inside of the leg, 
just below the calf, or is fastened by a wire, 

which is passed around a pin, p, inserted 
through the cavity of the leg. The india- 
rubbor spring wi is securely attached to the 
extremity of the flexor-cord l by knotting the 
end of the cord and passing a piece of w|ro 
around the piece of india-rubber and the cord, 
and then twisting the wire. The wire r is at¬ 
tached to the lower end of the india-rubber 
in a similar manner. 

The use of the flexor-cord may be entirely 
dispensed with, if preferred, as the leg will 
bend naturally by its own weight when the 
thigh is raised. 

Having thus described the construction of 
my improved artifleial leg, I will proceed to 
explain its use aud operation. 

When the artificial leg is lifted from the 
ground by raising the stump or moving it out¬ 
ward from the body, the extensor • cord i is 

because it becomes the 


them lighter. One of these oblate hemi¬ 
spheres or joint-pieces, p, is firmly attached 
to the thlgh-pieco a of the leg, as shown in 
Fig. 2, being inserted into the eup-shaped 
cavity at the extremity of the thigh, on the 
opposite side of the knee to the hinge-piece 
d, and having a hole bored through its center 
at right angles todts plane side to receive the 
hinge-pin e. A similar oblate hemisphere, y', 
is firmly Qttached to the u^per extremity of 
the leg-piece ft, a$ seen in Fig. 2 , on the op¬ 
posite side of the knee to that on which the 
other joint-piec^ g t is attached to the thigh, 
so that when th 0 two pieces of the leg are 
united at the knpe the lower surface of the 
upper hemispherical joint-piece, g % fits into 
aua works smoothly in the cup shaped cavity 
of the leg-piece A, and the upper surface of 
the lower hemispherical joint-piece, g ', fits 


loosened at the 
cord of the angle formed between the body 
and the stump of the natural leg-on bending 
the leg, and this loosening of the extensor- 
cord i f at j , allows the knee to be bent by the 
force of the flexor spring m, the slack of the 
extensor-cord i formed at j being taken up by 
the bending of the knee between the points 
■x x on the disk /, as Seen in Fig. 2, the center 
of motion being at £. 

When it is /desired to straighten the leg, so 
as to take astep forward with the other or. nat¬ 
ural leg and throw the weight of the body 


pieces g g' 1 so that there may be no friction of 
its ciroumfereuds against the surface of the 
leg-piece or tbig i-piece. The use of this ball- 
and-sooket joint in the knee is a great addi¬ 
tion to the strei gth and firmness of the leg, 
and prevents, ij i a great measure, the wear 
and tear of the t Inge-pieces d f rendering them 
much less liable to break or wear loose. The 
extensor - cord * has its origin in a belt, A 
strapped arounc the waist of the wearer ana 
farther securedjfrom slipping down by shoul¬ 
der-straps k. The point from which it arises 
is at or a little below the waist in front, and 
it thence extends downward in a groove in 
the front of theT thigh-piece a, being kept in 
place by litile wires or staples n at short in¬ 
tervals until iti reaches the cap of the knee , 4 
where it entors’arid passes around the groove 
of the disk /, 4 k shown in Fig. 1, and thence 
enters the leg-piece b in front, and has its in¬ 
sertion in the front part of the leg-piece b, be¬ 
ing* either fastened immediately thereto or to 
a pin, q } which is passed through the cavity 
of the leg-piecc 6 , as seen in Fig. 2. The ex? 


on the artifleial leg, it is effected simply by 
drawing down the stump to.a vertical posi¬ 
tion, which stretches the extensor-cord at the 
point }f thus forcing the knee to unbend, as 
the extensor-cord i is not long enough to per- 


>ove of the disk/, on the rear 
>, entering the legipiece at the 
passes downward ana is fast¬ 
en of india-rubber, in, or 


them to be made at comparatively slight cost, 
and which renders them less liable to derange¬ 
ment of i nj ary than those of more complicated 
mechanism, and that any mechanic of the most 
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„ ! " Ill ‘ *' motal plate 15. which is lot ini 

eltizeiof their. f A • U ?"' LBY ! 11 lower surface of said block and is prc 

?e8Ment^f h rhY^n d tn^n‘f 8 ° f A me ' i « u *? n<1 » wilb threaded apertures for receivin 
e “ ,*?* in t J ie county of Cook and screws or threaded pins 10. The meta 

5 *, l no mve lu Y onted certain n6w 15 has a recess 17 for receiving the fl 

of ih?ch U th ft T.HT 0, | ,S ln Art,ftoia ! Limb ‘** t011lle(1 haso 18 of each screw 10. The 
Mv Invention moh?’ 0 ? fi , !at ' on ,- . J 4 «>>rl "'et»l plate 15 provide a threade 

lointo on artifleial W«fSf^ 1C 'i ftl y t0 r " eo ' , fortho8crow lli - The shoe 4 is loosely t 
to bnlafion above the*kn«A > 1180 iaoase8of between the plate 15 and (he bolt 3. 

P The main obi .nfs „? m„ i ,• 8,100 4 18 'ecossod at. 19 to receive the 

m ? tu ,, ? ct9 of m y invention are to part of the post 7. This recess is lanreei 

ready detaehni' rit’o^tlm'noi* 1 . “'"’i s,a, J ili T t0 Prevent the shoe 4 from bearing upo 
J 0a .y netnehm, at of the parts, and ready ad- post. The head 20 o( tho nost 7 is dis 

j stinont of friction in joints of thisclass. I toward the rear. a 9 indicated in Fiir 3 t 

s shn?vn ,) S M l<iS0 ob j® ct8 l, y tlle Construction mil tho thigh-section to be turned dov 

which- ' ° HCCOm,,rtnyinK drawings, in shown in Fig. 3. without beiuK iutm 

1 • . with by tho shoe 4 coining iu contact wi 

tlonal of Jn artiSflhnhemtwi P , ttrUy 8 ?°' 8bank of the P ost7 - ™thigh-section 
,'> or ri o . , embodying my in- a recess 21 at its rear part forming a Da 

of Fie 8 w n,f„“ 8 a 8ec . t,oa 011 ‘hq lino 2 2 tho post 7. At tho front part of\he i 

■ as Chown in h'i ' r V!' "? 8amo 110811,011 21 is a eusliion 22 for contact with the [ 

the line a « J &,!' „ 1 3 . 18 a , P®, 01101 ' »'• i ho operation of the parts shown is \ 

the lino 3 3 of l ig. „ with the thigh-section lows: To pormit free relative inovem. 

as show 6 n in°the o1hor°v «1™ diiro,,ent fpo,n Umt tb o tog-section 2 and the thigh-seotlou : 
The form ehe^n te l 8 -, . operator will turn tho screws 10 so as 

metnfj ef .? . ,,le . <lrnwin K* consists, leaso tho pressure upon the shoe 4 Thi 

Me&^Udcl \ 1 aml " ,0 '°«- 01186 'ho pressure of said eho^ upon thl 

means'of’ the bit f .hehielo C0,1 |! <!0, ? tl b K 3 -„ If "'o joint is too looso, then tho ope 
1 t { 3 * the l block 0l * shoo 4, and will turn the screws 10 so as to increase 

3 Mi?™ ° n ean8 °, r la ting tlio pressuro of pressure upon tho shoe 4 This will ino 

thA U f P f 01 J th0 i 1 3 ’ a i wl thorol) y con * the friction between said shoe and tho t 

Thele^ eee.ii^o 0 ! 1 b °h WOen1,10 t«'o sections. In connecting the parts the post 7 m 
1 he leg-section 2 has its upper narthollowml roil 1 1 i I V nil ! nulnrl l n {h. l.He D . - a I 
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to boar against the bolf; and a threaded pin 
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shoe against the bolt. 


seated iu said threaded (feat and acting against 
the shoe, for regulating the pressure of said 


602,360 


b; the combination of 


S 2. In an artificial!! , .... 

two limb-sections one.cff which has a socket 
in one ebd and a pair Of arms projecting be¬ 
yond said end on oppos te sides of the socket; 
the other section navi ig one end extending 
io into the socket and lx tween said arms, and 
having an aperture for a bolt extending be¬ 
tween said arms a ’ o t in said aperture se¬ 
cured to each of at rms and forming tho 
axis for said apertuiel section; a threaded 
15 seatsecurod to said ape ‘tured section; a mov¬ 
able shoe interposed letween said threaded 
seat and said boltandaiapted to bear agai nst 
the bolt; and a threat ed pin seated iu said 
threaded seat and actir g against the shoe for 
20 regulating the pressure of the shoe against, 
the bolt. I 

... 3 . In au artificial limb, the combination of 
two limb-sections one Qf which has a socket 
in one end and a'pair arms projecting be- 
25 yond said end 011 oppos to sides of the socket; 
the other section havftg otte end extending 
into the socket and between said arms and 
’ having an aperture foi a bplt extending be¬ 
tween said arms; a bo t in said aperture se- 
30 cured to eaoh of said # rms and forming the 
• axis for said aperture) section; a post pro¬ 
jecting upwardly between said arms, secured 
to the section supporting said arms, and re¬ 
movably embracing sai^l bolt; a threaded seat 
35 secured to said apertur^d section; a movable 
shoe interposed between said threaded seat 
y' and said bolt, having a recess .for the upper 
part of said post and adapted to bear against 
said bolt; and a threaded pin seated in said 
40 threaded seat, and acting against the shoe for 
regulating the pressure of said shoo against 
said bolt. 

4 . In an artificial liujb, the combination of 
a leg-section bavtogas^ckot in its upper end; 
45 a pair of arms secured jto the leg-section aud 
extending upwardly op opposite sides of the 
sooket; a post secured to the leg-sGotion with¬ 
in the socket and extending upwardly be* 
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tween said arms and having a part at its up* 

f terend for rejnovablyembraoingabolt; ahol- 5<^ 
ow thigh-section extending into said socket 
and having a recess forming a path for said 
post and a cushion at the front of said rocoss 
for abutting the post; a bplt passing through 
the thigh-section, secured to said arms and 55 
embraced by said post; a cross-piece secured 
within the thigh-section above said bol$ arid 
having a threaded aperture; a movable shpe 
interposed between said Cross-piece and said 
bolt; a threaded pin seated in said threaded 60 
aperture and acting upon the shoe for regu¬ 
lating the pressure of the shoo upon tho bolt. 

5 . In an artificial limb, the combination of 
a pair of pivotally-connected limb-sections; a 
pair otarms secured to one of said sections; 65 
a bolt passing through the .other section and 
removably secured to said arms; aoross-piccc 
secured to said other section near said bolt; 
a shoe interposed between said cross-pieco and 
said bolt; andcans acting between said 70 
cross-piece and shoe.for regulating the pres-' v ' 
sure of said shoe frboq ?nid bolt. 

0 . ‘I11 an artificial limb, the combination of 
two pivotally-connected limb-sectiohs; a bolt 
secured to one of said sections and forming 075 
pivotal bearing for the other section; a block 
secured to said other section near said bolt; 
a shoe interposed between said block and said 
bolt; and means acting between said block 
and said shoe for regulating the pressure of 80 
the shoe upon the bolt. : 

7 , In 6n artificial limb, the combination of 
a pair of* pivotally-confiected limb-sections, 
one of which has a socket thereto; a post sc¬ 
oured within said socket by a bracket per- 85 
tnitling the longitudinal movementof the post 
in said bracket;, and a bolt secured to said 
post and forming the pivotal axis for said sec¬ 
tions.* 


Signed at Chicago this I81I1 day of May, 90 
1901 . 


JAMES F. IlOWLEY. 


Witnesses; 

Wm. R. Rummler, 
Eugene A. Rummler. 
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raises the thigh-section, as in the act of walk- 6o 
i ng, the shoulder-straps will, cease to draw on 
the mombers 7 and 8, thereby permitting the 
leg-seotion 0 to move baokwardly on Its piv¬ 
otal center at 19. To straighten the leg-sec¬ 
tion or bring same forward to its former po- 65 
sition, the wearer need only straighten nis 
body or raise the shoulders, so as to draw on 
the members 7 and 8. 

In any position of the leg the free forward- . 
and-backward movement of the body is not 70 
interfered with, since the lobps 5 and 0 will 
slide freely through the guides 10 and 11 and 
through the loop 16. The purpose of the 


the attachment for operating the leg below 
the knee-joint. 

The main object of my invention is to pro¬ 
vide an improved arrangement of suspenders 
15 whereby the wearer can straighten tne limb 
or move the . leg-seotion forward by a move¬ 
ment of his shoulders or body and which will 
support the thigh-section in proper position 
upon the stump of the wearer, either when his 
ao body is in a stooping position or in an erect 
position.. I accomplish tbis object by the de¬ 
vice illustrated in the accompanying drawj 
ings, in which— 

Figure 1 is a front elevation of a limb and 
25 suspenders constructed according to u iy in¬ 
vention. Fig. 2 is a side elevation of same. 
Fig. 8 is a rear elevation, and Fig. 4 is a side 
elevation, showing the leg bent backwardly 
below the khee-joint. 

30 The suspender consists of the front shoul- 
*. ‘ der-straps 1 and 2, the rear shoulder-straps 
. 8 and 4. the loop 6, connecting the straps 1 and 
8; the loop 6, connecting the straps 2. and 4, 
and the members 7 and 8, slidingly engaging 
35 said loops and secured to the leg-seotion 9. 

The thigh-section 16 is provided with guides 
10 and 11, throdgh whioh the loops pass. The 
members 7 and 8 are flexible straps, eaoh kav- 


I am aware of patent to Reichenbach of 
January 12, 1864, and do not claim the con- 85 
struction therein showti. 

What I claim as my (hventiou, and desire 
to secure by Letters Patent, is— 

1. The combination of an artificial limb 
comprising a thigh-seotion and a log-section, 90 
pivotally connected together, a suspender 
comprising a loop slidingly connected to the 
leg-seotion independently of said pivotal con¬ 
nection and adapted to pass over and be sup- . 
ported ou the shoulder of the wearer, and 95 
guides on said thigh-section slidingly engag¬ 
ing said loop; all arranged to swing the leg- 
seotion forward on its! pivotal conneotion, 
through an upward tens on on said loop. 

2. The combination of an artificial limb io< 
comprising a thigh-sect) m and a leg-section, . 
pivotally connected together; a suspender 
comprising a strap secured to the front of the 
leg-section and extending upwardly upon the 


tag a link or guide 12 pivoted thereto at 13 
and pivoted to the thigh-seotion at 14. 

The members .7 and 8 are provided.at their 
upper ends with loops 16, loosely engaging 


the. loops 6 end 6, so as to permit the rree 
sliding movement of the latter. The loops or 
guides 10 and 11 likewise loosely engage the 
loops 5 and 6, so jss to permit a free sliding 
movement of same. The straps 7 and 8 are 
pivotally seou red to the leg-section 9 at 17. 
The loops 6 and 6 are secured to the shoulder- 
straps by the hooks 18. . / 

The operation of the devioe is as follows: 
When the wearer stands in an erect position, 






*TJf5T 
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thigh-section, movable tjhereon, and a loop 


4 . The combination of an artificial limb 20 
comprising a thigh-section'and a log-section, 
connected together by a knee-joint; a pair of 
guides on the thigh-section; a suspender,com¬ 
prising a loop passing through said guides, 
and slidingly engaged thereby; a strap con- 25 


slidingly engaging said swap and adapted to 
pass over and be supported on the shoulder 
of the wearer; and guides on the tliigh-soc- 
5 tion slidingly ougagingsa 0 loop; all arranged 
to swing the leg-scotion forward on its piv¬ 
otal connection, through jvn upward tension 
on said loop. 

3 . The combination of au artificial limb 
10 comprising a thigh-section and a leg-section, 
connected togother by a kboo-joint; a pair of 


joint connection, and engaging said loop at 
a part intermediate of said guides; the upper 
end of said loop being adapted to pass over 
and be supported* on the shoulder of the 30 
wearer. 

Signed by me at Chicago, Illinois, this 13 th 
day of July, 1890 . 

JAMES F. ROWLEY. 

Witnesses: 

John D. Rarkuukst, 

Wm. R. Rummlrr. 


guides on the thigh-seotiod; a suspender,com¬ 
prising a loop passing through said guides, 


and slidingly engaged thereby, and connected 
IS to the leg-section, indepdhdent of said joint 
conneotion, at a part of said loop intermedi¬ 
ate of said guides; the upper end of said loop 
being adapted to pass over and be supported 
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To iillsiohorrb it may concern: 

‘ Be it known that I, Harry J. Morris, a citi¬ 
zen of the United States, residing at Wichita, 
in the county of Sedgwick and State of Kansas, 
have invented certain new and useful Improve¬ 
ments in Artificial Limbs; and Ido declare the 
following to be a full, clear, and exactdescrip- 
tion. of the invention, suchns will enable others 
skilled in the art tow hichlt appertains to make 
and U9e the same, reference being had to the 
accompanying drawings, and to. the letters of 
reference marked thereon, which form a part 
of thjn-spccification. 

This invention relates to new and useful im¬ 
provements in artificial limbs; and the object 
of the invention is to produce an apparatus of 
this character in which the knee-joint is with¬ 
out a knee-cord and actuated by means of a 
suspender, whereby the lower part of the limb 
is actuated from the shoulders of a person, 
thereby holding the knee stiff while throwing 
the weight upon it and preventing the limb 
from giving away or shooting forward while 
the person is walking. 

The invention consists, further, in various 
details of construction and in combinations 
and arrangements of parts, which will be 
hereinafter fully described and then specific¬ 
ally defined in the appended claims. 

. My invention is illustrated in the accom¬ 
panying drawings, in which-7- 
. Figure 1 is a front view showing the appli¬ 
cation of the artificial limb with the parts in 
the position which they would assume while 
the person is standing or with the limb 
stretched. Fig.* 2 is a side elevation of the 
apparatus, showing the position the parts 
would assume while the person is seated with 
the knee bent. Fig. 8 is an enlarged perspec¬ 
tive, view of the member for actuating the 
lower portion of thelimb, and Fig. 4 is an en¬ 
larged detail view of the apparatus illustrated 
in Fig. 8 as applied to the limb. * 

Reference now being had to the details of 
the drawings by letter, A designates the por¬ 
tion of the limb above the knee,and B the shank 
portion of the limb. Said leg portion A ha9 
a transverse apertureC formed therein torch 
ceive the rod D, the onds of said rod being 
cut away at their inner ends at D' to receive 
the bars B, which are held in place by means 
of the threaded sorews F. Stpd leg portion 
A has slots H formed in its lower end and in 
which slots the fingers Knre adapted to swing. 
Said fingers K have eyes at their inner ends, 


which are fitted upon the rod D and held 
thereto by means of adjusting-screws N. The 
outer end of each finger carries a buttonhole, 
over which the lower ends of the straps Q are 
fastened. Said straps Q each carries a pulley 60 
Mat its upper end, under which the suspender- 
strap P passes, said strap being adapted to 
pass over the shoulders of the wearer and so 
arranged that as the shoulders are thrown 
back the suspender-strap may be raised and 65 
the shank portion of the limb thrown forward. 

The bars Rfehown in dotted outline in Fig. 

1) are fastened to opposite sides of the shank 
portion of the limb, as shown, and as the rod 
D, carrying said bar9, rocks it will be ob- 7° 
served that the shank portion of the limb will 
be thrown in one direction or the other. 

In order to break the force of the shank 
portion of the limb as it is thrown forward 
and prevent clicking; I provide cushions T, 75 
which are seated in the upper ends of the slots 
H and against which the edges of the fin¬ 
gers K contact as the* sections of the limb 
straighten up. . ' . 

• From the foregoing it will be observed that 80 
b.v the provision of an artificial limb embody¬ 
ing the features shown and described an effi¬ 
cient means is afforded for holding the knee 
stiff while throwing the weight upon it and / 
not allowing it to givp away or shoot forward 85. 
in walking. 

While I have shown a particular form of 
apparatus illustrating myinvention, it will be 
understood that I rpay vary the details of the 
same, if desired, without in any way depart- 9° 
ing from the spirit of the invention.; 

Having thus fulty described my invention, 
what I claim as new, and desire to secure by 
Letters Patent, is—1 

1. An artificial limb comprising a leg and 95 
shank portion, said tyg portion having a rock¬ 
ing rod mounted in Suitable bearings, fingers 
projecting from said rod, said leg portion 
having slots In which said fingers are guided! 
buffers positioned ip said slots and against *00 
which said fingers arc adapted to contact, bars 
carried by said rod ^nd secured to said shank 
portion, and suspender-straps secured to said 
fingers, as set'forth. 


projeotiug from said rod, said leg portion 
having slots in which said fingers are guided, 
buttons at the ends of said fingers, suspender- * 10 




{No Model.) 


A.. A. WINKLEY 

ARTIFICIAL LIMB. 


Patented Oot. 11, 1887 


No. 371>23 





t, 

































































































United States Patent Office 


ALBERT A. WINKLEY, OF FARIBAULT, MINNESOTA 


ARTIFICIAL LIMB 


0PSOXFXOATZON forming part of Lettars Patent No. 371,299, dated Ootober 11,1887 

Application filed April S3,1887. Serial No. S3f,«01. (V6 model.! 


To all whom it may concern/ 

. Be it known that I, Albert A. Winkley, 
of Faribault, in the county of Rice aod State 
of Minnesota, have, invented certain new and 
5 useful Improvements in Devices for Maintain-, 
ihg Artificial Limbs in Position; and I do 
hereby declare the following to be a full, dear, 
and exaot description of tne same, reference 
beinghad to theaccdmpahytngdrawiogs, forta- 
to ipg part of this specification, and to the figures 
and letters of reference marked thereon. 

The shoulder-straps usually employed for 
maintaining an artificial limb in position are a 
source of much discomforttothewearer,*owing 
15 to the fact that they shift their position during 
the movements of the wearer, and . create 
thereby an unpleasant friction and rubbing of 
his person. . 

It is the object of my invention to so con- 
20 trive and connect the shoulder-straps as to en¬ 
able them to properly support the limb and 
at the same time permit of the greatest free¬ 
dom of motion of the limb or of the wearer’s 
body without any displacement of said straps; 
25 all as will be hereinafter described. 

Referring to the accompanying drawings, 


webbing. Through these loops or slides O Q 55 
passes a cord, D. Wbiojb also passes through * 
elongated ourved loops or guides E, formed 
upon or secured to the upper socket, G, of the 
artificial limb on opposite sides thereof,' as 
shown in Fig. 1. This cord D is free to slide 60 
through both the loops 0 and E, and in the 
movements of the limb or of the wearer’s body 
it does so slide, thereby enabling the strap A 
to accommodate itself to such movements with¬ 
out being itself shifted from its position on the 65 
wearer’s shoulder, and consequently without 
causing the slightest irritation or discomfort 


to the wearer. 

It Is essential that the loops or guides E on 
the sooket should be sufficiently long to pre- 70 
sent an extended smooth bearing to the oordD, 
and present the same from being pinched, 
bound, or otherwise, interfered with io its 
back and forth movements. By preference I 
construct these loops or guides E of leather 75 

and secure them to the socket G by stitches 

• . « . . ■ . • . ~ 


or rivets; but they may be made of metal or 
other suitable material; or pulleys may be sub¬ 
stituted in their stead in order to reduce frio- 
tion to the minimum. 

Where my invention is applied to an artifi¬ 
cial limb such as shown in Fig. 4, intended 


for use where there has been an amputatlou 
above the knee, an extra strap is applied to 
the inner chafing socket. H, and passed up 45 
over the other shoulder of the wearer. 

While my invention is especially applicable 
to artificial limbs such : as are coverea by my 
former patent hereinbefore referred to, I do not 
intend to be understood as limiting its <appli- 90 
cation thereto, since iti may be used id con¬ 
nection with other styles of artificial limbs 
with the same advantageous results. 

What I claim as newjis— 

1. The combination, with the depending 05 
ends of the shoulder-stptp and guides on the 
artificial limb, of the seu-a^justing continuous 
connecting-cord,. substantially as described. 

2. The combination; with the depending 
ends of the shoblder-strnps carrying the loops in 
or slides, of the* elongated loops or guides 

on the artificial limb 1 nd the .self-adjusting 
connecting-cord, substa itially as described. 

ALBERT A. WINKLEY. 

Witnesses: 

A. D. Keyes, 

D. H. Carey. 


showing the mode of connecting the adjustable 
cord to the elastio webbing; Fig. 8, a similar 
view showing the mode of connecting the said 
cord to the upper socket of the artificial limb. 
35 Fig. 4 is a view showing the application of 
the invention to an artificial limb intended for 
use in the case of au amputation above the 
knee. 

Similar lett<ms of reference in the several 
40 figures indicate the same parts. 

/ The artificial limb shown in Fig. 1 is one 
/made in accordance with my patent, No. 
S 816,089) dated April 28,1885, and needs no par¬ 
ticular description herein. 

45 A represents a strap of elastic webbi ng that 
passes over the shoulder of the wearer, and B 
another strap of similar material that passes 
around the wearer’s body and connects at op¬ 
posite ends to the front and rear portions of 
50 the strap A, as shown. The lower ends of the 
strap A are* provided with slides or loops 0, 
which may be of leather, metal, or other ma- 
terial.but are preferably formed of leather,and 
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“ As to the evidence of- prior use it is suf- 
ificient to say that it does not show a use 
of these devices in such a manner as to 
render the knowledge of this invention ac¬ 
cessible to the public.” 

i 

Appellant’s Contention on Appeal 

The points relied upon and which will be urged 
in support of this appeal are: 

1. That the Court erred in not holding the 
patent in suit invalid on account of abandonment 
of the invention by the patentee. 

2. That the Court erred in not holding claims 2, 
3, 6, 8, 9, 11 and 12 of the patent in suit invalid 
in view of the prior art. 

3. That the Court erred in holding that claims 
6, 8 and 9 of the patent in suit were infringed by 
the defendant. 

4. That the Court erred in holding that claims 
2, 3,11 and 12 of the patent in suit were infringed 
by the defendant. 

5. That the Court erred in holding that the 
evidence of prior use does not show a use of these 
devices in such a manner as to render the knowl¬ 
edge of the invention accessible to the public. 

6. That the Court erred in expanding the claims 
to include the alleged infringing structure thus 
causing the claims to encounter the prior art 
including the Rome and Bauer prior use devices. 



Scope of Patent in Suit 


The Rowley Patent in suit constitutes an 
improvement over patent 644,464 granted to 
Rowley February 27, 1900. The former patent 
comprises a thigh and lower leg section numbered 
9 and 15 respectively, pivotally connected to¬ 
gether on the knee bolt, suspender loops 5 and 6 
slidingly connected to the thigh by means of 
guides 10 and 11, and “ flexible straps 7 and 8,” 
loosely engaging the loops 5 and 6 at their upper 
ends “so as to permit free sliding movement of 
the latter,’’ the lower ends (see lines 41 to 44 of 
specification) of the flexible straps 7 and 8 being 
fixed to the outer face of the lower leg section as 
at 17 (see lines 39 to 50 of specification). 

The operation of the device of expired Rowley 
Patent 644,464 is described in lines 58 to 73 of the 
patent specification as follows: 

4 ‘ When the wearer bends forward slightly 
or lowers his shoulders or raises the thigh 
section, as in the act of walking, the should¬ 
er-straps will cease to draw on the members 
7 and 8, thereby permitting the leg-section 

9 to move backwardly on its pivotal cen¬ 
ter at 19. To straighten the leg-section or 
bring same forward to its former position, 
the wearer need only straighten his body or 
raise the shoulders, so as to draw on the 
members 7 and 8. 

“In any position of the leg the free for¬ 
ward and backward movement of the body 
is not interfered with, since the loops 5 
and 6 will slide freely through the guides 

10 and 11 and through the loop 16.” 

The claims of Rowley Patent No. 644,464 
(outside control) though limited to the sliding 
connection which prevented sawdng of the wear¬ 
er’s shoulders by the suspender loops, w^ere 
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apparently given quite a broad interpretation by 
the Circuit Court of Appeals, Sixth Circuit, in the 
case of J. F. Rowley Co . v. Columbus Fharmacal 
Co. decided January 5, 1915, F. R. 220, page 127. 
It is believed for several reasons that the three 
claims of this patent should be considered in 
connection with the case at bar. 

The Court said in part (italics ours throughout 
brief): 


‘ * In one point of view (and if, indeed, the 
idea of an operating cord, worked from the 
shoulder was not new) Rowley made only a 
slight change. Carrying the lower end of 
the suspending loop down to a point of front 
attachment to the shin was only uniting in 
one strap the former functions of the two.; 
but when he also provided a sliding connec¬ 
tion with the shin, which permitted the car¬ 
rying strap to accommodate itself to the 
wearer’s motions just as freely as before 
and in spite of the added function, he dis¬ 
played ingenuity which we think amounted 
to invention, * * *. 

“We are satisfied, also, that Rowley’s 
real invention did not lie in any specific ar¬ 
rangement of the cords or straps or guides 
or pulleys. These details of his device in¬ 
volved only skill and experience in exact 
places of attachment or precise selection of 
form. The real inventive thought was that 
the sliding carrying cord could reach down 
and be, by a sliding connection, operatively 
united to the shin.” 

A consideration of this decision might throw 
some light on the merits of the present litigation. 

The invention of the Rowley Patent in suit 
961,165 of 1910 comprises a thigh and lower leg 
sections 1 and 2 respectively, pivotally connected 
together on the knee bolt 3, shoulder loops 13 and 
15 slidingly connected to the thigh by means of 
guides 18 and 19, and a strap 9, loosely engaging 
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the loops 13 and 15 at their upper ends, the strap 
9, extending into the interior of the thigh section 
and slidably passing through an eye 8, on a back 
check 5, in turn braced on the knee bolt and 
secured to the lower leg section. 

The essential object of the device of the patent 
in suit as described in lines 10 to 25 of page 1 
of the specification, is to provide: 

1. “an artificial limb and suspender em¬ 
bodying the invention described in my Pa¬ 
tent Number 644,464, but in which the con¬ 
nection between the suspender and the leg- 
section, whereby the latter is moved on its 
knee-joint, is made through the interior of 
the thigh section, instead of being made out¬ 
side of the knee-joint.” 

2. “a suitable form of back-check and 
connection between the back-check and the 
suspender whereby the leg-section may be 
moved forward on its pivotal connection 
with the thigh-section.” 

The operation of the device of the patent in 
suit is explained in lines 79 to 108 of page 1 of 
the specification, as follows: 

“When the wearer stands in an erect 
position, the suspender-loops will draw up¬ 
wardly on the strap 9 and on the forwardly 
projecting end of the back-check 5, and will 
thereby pull the leg-section toward the for¬ 
ward limit of its pivotal movement on the 
thigh-section. When the wearer bends for¬ 
ward slightly or lowers his shoulders, or 
raises the thigh-section forwardly, as in the 
act of walking, the shoulder-straps will 
cease to draw upwardly on the strap 9, and 
will permit the leg-section 2 to move back- 
wardly on its pivotal connection with the 
thigh-section. To straighten the leg-sec¬ 
tion or bring the same forward toward a 
position of alinement with the thigh-section, 
the wearer will straighten his body or raise 



the shoulders so as to exert an upward 
tension on the suspender-loops and the 
strap 9. 

In any position of the leg, the free for¬ 
ward and backward movement of the body 
of the wearer is not interfered with, since 
the straps 13 and 15 will slide freely through 
the pulleys 11 and 12 and through the guides 
on the thigh-section. The sliding connec¬ 
tion of the suspender-loops with the thigh- 
section prevents the suspender-loops from 
shifting or drawing back and forth over the 
shovlders of the wearer when he bends his 
body forward or backward.’’ 

From the foregoing it will be seen that every 
element of the suspender illustrated and claimed 
in Rowley’s Patent No. 961,165 is old in his 
expired patent No. 644,464 with the exception that 
the flexible extension 9 of patent 961,165 differs' 
somewhat from the flexible extensions 7 and 8 of 
the earlier patent This difference consists in 
passing the ends of the extensions 7 and 8 down 
through openings in the thigh and connecting said 
ends slidably or otherwise to a back check which 
in turn is secured to the lower leg section, all 
arranged to swing the lower leg section forward 
on its pivotal connection through an upward ten¬ 
sion on the extensions 7 and 8. There may be 
novelty in Rowley’s specific suspender (the 
Patent Office has so held) although counsel for 
Rowley urges that there is not; that it is the same 
as in his patent 644,464 except for the fact that it 
connects to the inside of the leg. 

During the prosecution of the application even¬ 
tuating in the patent in suit, Rowley states in 
amendment filed December 21,1906 (paper No. 3) 
as follows: 

“In the present application, the action of 
the suspender, in supporting the thigh-sec¬ 
tion, preventing the sawing of the sus- 




penders upon the shoulders, and in control¬ 
ling the movement of the leg-section, is the 
same as in this applicant’s patent No. 
644,464. The specific connections between 
the suspender and the leg-section, however, 
in the present application, extends to the 
interior of the thigh-section, and the hack- 
check 5 is utilized as a part of such con¬ 
nection.” 

When questioned by the Court at trial on orig¬ 
inal bill as to how the Rowley patent in suit 
differed from the expired Rowley patent counsel 
for appellee stated (pp. 72-73): 

“The special point in this patent is the 
control of the leg, the shin section, that is, 
this lower section, by means of a suspender 
entering below the section, and entering this 
thigh-section, and connecting in some suit¬ 
able manner to the leg-section, whereby the 
wearer may take advantage of the elastic 
characteristics of the body for the purpose 
of controlling the shin section. * * * 

“And as will be observed from some of 
these exhibits, the exhibits illustrate how 
the wearer is enabled to obtain that extraor¬ 
dinary control over the leg whereby even 
in sitting down he may stick his thigh out 
straight by the control of the sus¬ 
pender. * * * 

“Now, it differs from the prior art in that 
this particular leg the control is on the in¬ 
side of the thigh. The only other patent 
in the prior art which shows or provides any 
means of control of the shin-section is the 
Rowley Patent numbered 644.464. 

4 4 Both the prior patent and this patent ac¬ 
complish the same fundamental result, that 
is, the control of the shin-section; and as 
I said, that is the first patent in the prior 
art to provide such control. And it ap¬ 
pears from Mr. Rowley’s deposition, and it 
will further appear in the testimony, 
what the advantages are in having 
this control on the inside , so as to eliminate 


obstructions and projections that would ap¬ 
pear when one sat down if they were all on 
the outside, and greater leverage whereby 
wnen one is sating ne lias as great 
control when sitting as when standing, 
which was not obtained or obtainable in the 
prior leg. This is the gist of this invention 
as distinguished from the prior art, * * * 
the fundamental idea on which a monopoly 
was granted to Mr. Rowley, * * * is in¬ 
side control for the shin or leg construc¬ 
tion. * * * 

4 4 To recapitulate, we claim that anything 
is an infringement which embodies a sus¬ 
pender passing up over the shoulder and 
having a shifting, rotating arrangement 
with the thigh and having a part thereof 
extending into the interior of the thigh, and 
having means connected with the shin sec¬ 
tion whereby a movement of the shoulders 
will make it possible for him to operate the 
shin-section. ” 

As further illustrating the contention of appel¬ 
lee and the necessity for a comprehensive decision 
fixing the scope of the patent in suit this 
Honorable Court is requested to take judicial 
notice of a pamphlet circulated by Appellee since 
the entering of the lower court’s decree. In this 
pamphlet which will be exhibited in open court 
the following statement appears: 

4 4 The Court thus confirms to the J. F„ 
Rowley Company the sole right to make, 
use and sell the leg and suspender device 
which controls the operation of the leg-see- 
tion from the interior of the knee.” 

And at page 87 of record the following 
appears: 

“ The Court: Now, what did you contend 
is novel in your device, in the internal con¬ 
trol f 

4 4 Mr. Rummler: The novelty in our device 
Is making a device which will accomplish 
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all of the purposes of the old Rowley Patent 
which had the external connection, but 
which overcomes all of these disadvantages 
by the internal construction, and which also 
possesses the additional advantages men¬ 
tioned by Mr. Rowley of the much better 
control, particularly when the person is 
seated.” 

Rowley at page 63 testified: 

“With the old device 644,464 it would be 
impossible to force the leg section and foot 
forward in a setting position.” 

and same page, lines 21 to 26: 

“In order for a person who was wearing 
the artificial leg and suspender of patent 
644,464 to move forward the leg section, if 
he w^ere in a setting position and had pulled 
the leg section up close to the chair, he must 
use his remaining natural foot, if he had 
one, or his hand. The device of the patent 
644,464 would not enable him by use of the 
suspender to pull it forwardly.” 

Witnesses Aldworth and MeCalmont gave a 
demonstration with an outside control Rowley leg 
in which they demonstrated that the lower leg 
section could be readilv straightened out bv exert- 
ing a pull on the suspenders while in a sitting 
position. 

Appellee before the lower Court stood alter¬ 
nately first on one and then the other of the 
following three propositions, 1st: that Rowley 
was the first to use an inside control of any sort 
and in consequence was entitled to have his claims 
expanded to not only cover his structure but any 
structure adapted to perform the same functions, 
2d: that being the first to connect the specific 
suspender of expired patent 644,464 to the inside 
of the lower leg section, so that the rotating shift¬ 
ing movement present in the outside control 


device was also present in the inside control 
arrangement of patent in suit, this constituted a 
broad invention, and 3d: due to the great lev¬ 
erage obtained the remarkable stunt of operating 
the leg while in sitting position could be accom¬ 
plished. 

Before comparing the alleged infringing de¬ 
vices with the claims of patent in suit it seems 
advisable to first consider the prior art and the 
limitations acquiesced in by appellee during the 
prosecution of his application. 

In this connection it is of interest to note that 
Rowley claims that the invention of the patent in 
suit was conceived and reduced to practice in 
June 1900, at which time an artificial leg which 
was being manufactured for a man by the name 
of Sexton (Rowley, p. 73) was equipped with the 
back check of patent in suit and the suspender of 
the Rowley “outide control ” patent 644,464 was 
connected thereto through openings in the thigh. 
After this leg was tested out and found to be 
satisfactory the suspender was disconnected from 
the back check and presumably connected to the 
outside of the leg after the fashion of the 
suspender in patent 644,464 and the leg delivered 
to Mr. Sexton (Rowley, p. 74) (Barkhurst, p. 69). 
The invention was not put into use until 1910 
(Rowley, p. 59) as explained by Rowley as follows 
at page 74. 

“The reasons for not using the suspender 
at that time—the other patent had just been 
issued, and literally covered in form the at¬ 
tachment which was slidingly connected to 
the leg-section in general, the pivotal con¬ 
nection; consequently it covered this form. 
That was one reason for not using it, and 
another was that we did not believe it was 
as durable; that those cords on the inside 
would not wear as long as or as well as the 


leather straps on the outside of the artificial 
leg.” 

According to Mr. Rowley’s testimony the 
suspender employed in the Sexton experimental 
leg was the same as suspender of outside control 
patent 644,464 (p. 75). 

“Q. With regard to the drawings, in your 
patent 961,165, how does the construction 
there illustrated compare with the construc¬ 
tion used in the Sexton leg at the time these 
demonstrations were made. (The witness 
was handed a photographic enlargement of 
the patent.) A. * * * 1 want to say relative 
to the structure of the suspenders shown in 
the drawings that at the time of the experi¬ 
ment—the experimental test, we gave no 
thought to any other structure, than the 
suspender—structures wdiich existed about 
the factory. As a result we have the loop 
as it appears in patent 644,464. We have 
the rollers and the strap attachments—I 
think they are numbered “stray 7 and <S” 
in that patent, which are used in a certain 
sense to connect up with the interior or 
with the eye in the end of the back-check— 
producing an operative action. * * * ” 

While at the time the Sexton leg was built in 
1900 only one leg equipped with the back check of 
patent in suit had the suspender connected up to 
the back check, it will be seen from Mr. Rowley’s 
testimony that other legs were at that time 
provided with the back checks (p. 78). 

‘‘The Sexton.leg was the only one in 
winch I connected the suspender to the back- 
check at that time. That was the only leg 
winch I made for demonstrating purposes 
at that time. We began making these legs 
commercially in 1909 or 1910. The Sexton 
leg was the only one made up to that time 
with the suspender attached.to the back- 
check ; that is, of which I have knowledge. 


44 Q. Was the Sexton leg the only one 
made in which the suspender could be con¬ 
nected up with the back-check up to that 
time? A. Oh, no; some 35 or 40 others 
made with back-checks for that purpose. 
The suspender was not connected up, be¬ 
cause we did not see fit to put it out.” 

Mr. Barkhurst who testified for Appellee 
corroborates Rowley as follows (p. 69): 

44 They were working on a back check, of 
course, at the time I was in the factory, and 
it was made with a hook on it for the pur¬ 
pose of attaching a suspender. The sus¬ 
pender was not attached to the hook on the 
Paul Sexton leg when I worked on it. 

44 Q. Did you see any other Rowley leg on 
or about that time with a hook on it? A. 
Yes, all those checks were made with a hook 
on it. I never saw a shoulder strap at¬ 
tached to a back check in action, not to this 
eye you speak of. 

44 Q. Do you mean to say that all the legs 
which Rowley was making at that time were 
equipped wdth metal back checks having 
some means attached thereto—that is, car¬ 
ried by the back check to wdiich a shoulder 
strap could be attached? A. No, I did not 
say that. 

44 Q. Were they making any legs at that 
time corresponding to that description? A. 
I will say yes . 9 9 

We therefore must consider as part of the 
prior art these 35 or 40 back checks which both 
Rowley and his witness Barkhurst testified were 
made and incorporated in artificial legs in the 
year 1900. 
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PRIOR PATENTS 

Suspender Feature (broadly) Inside 

or Outside 

Patent to Winkley, 371,239 of 1887 discloses a 
suspender for supporting an artificial leg, having 
a shoulder suspender member A, slidingly 
connected to a loop D, in turn slidingly connected 
to a loop or guide E on the thigh section of the 
leg. This arrangement is quite similar to and 
accomplishes the rotating shifting function of the 
suspender of Rowley’s “outside control” patent 
644,464. The patentee (Winkley) states at lines 
60 to 68 of page 1 of his specification: 

‘ ‘ This cord D is free to slide through both 
the loops C and E, and in the movements of 
the limb or of the wearer’s body it does so 
slide, thereby enabling the strap A to accom¬ 
modate itself to such movements without be¬ 
ing itself shifted from its position on the 
wearer’s shoulder, and consequently with¬ 
out causing the slighest irritation or dis¬ 
comfort to the wearer. ’ ’ 

The Winkley suspender, it is true, does not 
operate to control the movement of the lower leg 
section, but merely to support the same. 

Patent to Reichenbach, 41,238 of 1864, clearly 
discloses in its broad aspect, a suspender control 
for the lower leg section. In the paragraph 
beginning at line 28 of page 1 of the patent specif¬ 
ication the following appears: 

“In the use of artificial legs embracing a 
knee-joint it has been heretofore found very 
difficult to control the motion of the lower 
leg or that part which is below the knee, be¬ 
cause when the knee is flexed by raising the 
stump of the thigh to take a step forward 


with the artificial limb the wearer, before 
he can throw his weight on the false limb 
after bringing it down to the ground, must 
straighten the knee joint, for if he bears 
his weight upon it when at all flexed it would 
bend still more, and he would be sure to fall. 
To overcome this difficulty with legs of or¬ 
dinary construction it is necessary to use a 
stick to support the weight and aid in bring¬ 
ing the body into a vertical position over 
the straightened leg. This is especially the 
case in ascending stairs or rising ground, 
and is a serious defect in all attempts here¬ 
tofore made to supply the loss of a leg above 
the knee. By my invention, however, I be¬ 
lieve that I have been successful in provid¬ 
ing a better substitute for the natural leg 
than any heretofore made. This I accom¬ 
plish by furnishing to the wearer the means 
of straightening out the knee-joint when 
flexed with sufficient force to enable him to 
walk without a stick or even to ascend steps 
without any extraneous assistance.” 


Reichenbach clearly had in mind the following 
objects quoted from Rowley’s testimony (Rowley, 
p. 63,11. 8 to 17): 

4 4 With the device of the patent in suit the 
foot may not only be moved forward but 
may be raised and crossed over the other 
foot at the ankle assuming another per¬ 
fectly natural position. In addition to 
these a powerful leverage in walking, such 
as is supplied by the device of the patent 
in suit, enables the wearer to walk over ob¬ 
structions, for instance like railroad rails 
or similar obstructions without swinging 
the artificial leg sideways, and at the same 
time afford him a secure grip on his leg 
section as he is able to prevent sudden flex¬ 
ion of the knee by simply stiffening his 
shoulders or making the spinal column more 
erect.” 


Patent to Monroe 58,351 of 1856 and Neqnist 
574,212 of 1896, like Reichenbach, show (broadly) 
a suspender control . 

Patent to Rowley 644,464, discloses a suspender 
control, (as distinguished from the suspender 
support of Winkley patent) the suspender having 
a rotating movement to prevent sawing over the 
shoulders of the wearer as previously pointed 
out 

Patent to Collins 295,675 of 1884 shows a rotat¬ 
ing suspender support. This patent which was 
not considered by the Patent Office during the 
prosecution of the application of the patent in 
suit, is of importance, in that the suspender 
enters the interior of the thigh section and runs 
over a roller on the knee bolt. It is also of 
importance because the suspender of the alleged 
infringing structures is the same as the Collin’s 
suspender, but lacks the part 9 of the suspender 
of patent in suit. 

"Witness Rowley contends that the suspender of 
his patent in suit is the same as the suspender of 
Rowley Patent 644,464, with the exception that 
the connection in the former is to the inside of 
the leg section, also Rowley contends (pp. 78, 79 
and 80) that the Hanger suspender is the same 
as the suspender of the patent in suit. However 
we will attempt to show herein during the discus¬ 
sion of the alleged infringing structures that 
appellant’s suspender differs from the suspender 
of the patent in suit. But conceding for the sake 
of argument that the suspender of the Hanger 
alleged infringing structures is the same as that 
of Rowley Patent in suit, then the Collins 
suspender must in structure be identical with the 
suspender of patent 961,165, only differing there¬ 
from and from the alleged infringing devices in 
that it supports, rather than controls the leg in 
walking. This must be true because Hanger 
employs the Collin’s suspender. 
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Inside Control Feature Broadly 

Patent to Legran 52,057 of 1866 clearly 
suggests use of an inside control suspender for 
operating the leg section by hunching the shoul¬ 
ders. This patent according to appellee is inop¬ 
erative, unless as the witness McCarthy Hanger 
suggests (p. 94) we assume the suspenders A, B 
are made of elastic material. No material is 
specified in the Legran specification, but as elastic 
suspenders have always been used in the art it is 
only reasonable to assume that Legran having in 
mind an operative structure used elastic material 
in his suspenders. 

The Dr. Rome Leg is very much on the order 
of the Legran Patent. It will be noted that the 
Rome suspenders are partially elastic, both back 
and front, at their point of attachment to the 
thigh, for the obvious purpose of absorbing any 
sawing movement over the shoulders, and to 
permit of throwing the leg by hunching up the 
shoulder. Obviously Legran also made his shoul¬ 
der straps A and B of elastic material in order 
to make an operative structure. In the Rowley 
Patent in suit he fails to inform us of what mate¬ 
rial the suspenders are made, but where the 
specification of a reference is silent on this point 
Rowley urges that the material is such as will 
make the device of the reference inoperative. 

Frees, Patent 401,426, of 1889, clearly suggests 
inside control, despite the fact that appellee 
states he proved the device of this patent inop¬ 
erative at the trial of Rowley v. Koeber, brought 
under the Rowley Patent 644,464 and reported in 
the 135th Federal Reporter, page 363 (see amend¬ 
ment dated December 18,1906 in the file wrapper 
of patent in suit). 


Smith Patent 39,361 of 1863 shows (broadly) an 
inside suspender arrangement for controlling the 
lower leg section. Appellee contends that this 
device will not function as intended and is there¬ 
fore inoperative. 

Hanger Patent 11,741 granted to the founder 
of appellant’s business in 1871, is mentioned 
merely as showing a leg control, (strings L, 
spring K and lever M) extending downwardly 
into the interior of the leg. 

Back Check Feature 

In the Rowley Patent in suit the suspender 
connection to the lower leg section is made 
through an eye on the upwardly projecting end 
of a back check loosely braced or sleeved upon 
the knee bolt. Back checks of this specific 
construction are found in the prior art in the 35 
or 40 devices which Rowley testified he man¬ 
ufactured in 1900. 

Patent to Rowley 692,360 of 1902, also shows 
a back check sleeved or braced upon the knee bolt 
of an artificial leg but lacks the forward projec¬ 
tion and eye of the patent in suit. 

Leverage Feature 

Witness Rowley contends throughout the rec¬ 
ord that the question of leverage is an important 
one, enabling the user of a leg made in accordance 
with the patent in suit to accomplish the stunt of 
straightening out the lower leg in alinement with 
the thigh section while in a sitting position. This 
he claims is accomplished by extending his back 
check—the point of leverage—to one side of the 
axis of the knee bolt. 

Patent to Palmer 6,122 of 1849 is cited as show¬ 
ing a spring P connected to the outer or forward 
end of a lever arm O, in turn connected at its 



inner end to the knee bolt of an artificial leg, for 
the purpose of automatically swinging the leg 
forwardly in the act of walking. 

Rowley’s contention that the device of patent 
in suit was the first device of its kind providing 
sufficient leverage to permit of the lower leg sec¬ 
tion being controlled from a sitting position was 
clearly demonstrated by witness Aldworth (p. 
104), and witness McCalmont (p. 105) to be 
wrong. 

Patent to Morris 803,922 November 7, 1905, is 
believed to be an important reference against the 
patent in suit as tending to limit the claims to 
exclude the quite different construction of the 
devices manufactured by appellant. Rowley 
swore back of this patent under Rule 75, but the 
Patent Office held that Rowley having failed to 
file his application for five years was estopped by 
his 'own laches from claiming anything contained 
in the Morris Patent. Consequently it is believed 
Morris becomes part of the prior art. This pat¬ 
ent to Morris, however, shows little over the 
Rowley Patent, 644,464 of 1900, and the Collin’s 
Patent 295,675 of 1884, with the exception that 
the straps Q of Morris, corresponding to straps 
7 and 8 of Rowley (which straps are absent in the 
alleged infringing devices) are connected to a 
finger or lever arm projecting from the knee bolt, 
whereas in Rowley 644,464 the straps are 
attached directly to the shin section. 

Morris obtained three specific claims to the 
arrangement of slotted knee and fingers or levers 
projecting therethrough from the knee bolt. 
Morris was clearly entitled to his three claims, 
but he was not entitled to a broad claim to the 
control of a leg section by means of a suspender 
connection to a lever mounted on. a knee bolt in 
view of Palmer Patent 6,122, previously discus¬ 
sed. 
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Rowley filed the application of his patent in 
suit nearly a year after the Morris Patent was 
granted and presumably had this patent before 
him when filing his application. Although 
Rowley claims conception back in 1900, and 
proved same to the satisfaction of this Honarable 
Court in an interference proceeding, it is thought 
in view of the contradictory testimony of Rowley 
in the patent case and his conduct in approaching 
appellant’s witness Forster, referred to later 
herein, that the proofs submitted herein as to 
conception should be considered very carefully. 

At page 108 of the printed record, Rowley 
attacks the practicability of the device of Morris 
in a lengthy discussion, but it is obvious that this 
patent covers an operative device. 

Inside Control Features Specifically 

Counsel for appellant contends that from a 
patentable standpoint there is no novelty broadly 
in an inside control arrangement of an artificial 
leg, as distinguished from an inside support in 
view of the prior art so far discussed. In so far 
as the inside feature is concerned, the object in 
one form of device is the same as in the other, 
namely to extend the suspender to the inside of 
the leg where it is less likely to interfere with the 
clothing. Whatever patentable novelty is present 
in the one over the other resides in the specific 
construction either of suspender or of the mech¬ 
anism to which the suspender connects, and at 
least one of these elements must be novel to 
render the structure patentable. 

Even though the patent to Frees, of 1889 is 
inoperative as an inside control it certainly func¬ 
tions as an inside support and the same is true 
of Legran Patent of 1860. Always bearing in 
mind that Rowley Patent 644,464 of 1900 which 



issued a few months prior to the alleged date of 
conception of patent in suit, shows (as do other 
even earlier patents) means broadly for control¬ 
ling a leg by means of an outside suspender, it 
would seem that Rowley is not entitled to claims 
sufficiently broad to cover an inside control 
comprising any suspender, connected up in any 
manner whatsoever to the inside of the leg. 
However in view of Rowley’s contention that the 
Bauer leg (referred to later) is inoperative which 
contention was decisively disproved by dem¬ 
onstration, in open court, Rowley’s testimony as 
to the inoperativeness of the various inside 
control patented structures (Legran and Frees) 
of the prior art loses much weight. 

Counsel for appellant does not urge very 
insistently that the prior patent art invalidates 
the claims of the patent in suit, but he does urge 
that these prior patents limit the claims to the 
specific form of suspender connected up to the leg 
section by a specific device (back check) both of 
which elements are specifically shown in the pat¬ 
ent in suit and referred to specifically in the 
claims. It is also admitted by Counsel for Appel¬ 
lant that the form of suspender of the patent in 
suit differs from the suspender of Rowley Patent 
644,464, the contention of counsel for appellee to 
the contrary notwithstanding. The Patent Office 
evidently held the same views as counsel for 
appellant when allowing claims 2, 3, 6, 8, 9, 11 
and 12, each of which is limited specifically to the 
Rowley suspender or back check. Counsel. for 
appellant does emphatically urge, however, that 
neither the specific suspender or the back check 
connection of the patent in suit (or equivalents 
thereof) are found in the alleged infringing 
devices. 

Appellant further contends that the claims of 


patent in suit could not properly be interpreted 
as covering any inside control, but must be 
construed as covering merely the specific inside 
control comprised of the elements of the claim 
read in the light of the Rowley specification. 
Furthermore, that no broad distinction should be 
drawn in the prior art between an inside support 
for a leg and an inside control, outside controls 
being old. 

Dr. Rome leg 1 and Joseph. I«* Bauer leg 

An eleventh hour attempt at the hearing on 
original bill was made to lay a basis for getting 
certain prior use evidence of inside control 
devices before the Court, but the Court ruled that 
appellant must submit to a preliminary injunc¬ 
tion if it desired to avail itself of this evidence. 
As appellant was convinced that none of the 
claims were infringed when properly construed in 
the light of prior patents, it was decided to 
proceed with the trial without this important 
evidence, rather than submit to the penalty of a 
preliminary injunction. However, later on the 
filing of a supplemental bill gave appellant an 
opportunity to get this important evidence of 
record. 

In answer to the supplemental bill appellant 
alleged that all the prior defences pleaded in 
answer to original Bill applied when the claims 
of the patent in suit were so expanded as to 
include the totally different structures embodied 
in the new alleged infringing devices. Defendant 
also set up the prior public use of the Joseph L. 
Bauer and Dr. Rome legs, all of which defenses 
were ruled by the Court as being pleadable after 
due consideration of brief-and oral arguments of 
counsel pro and con. 


The Dr. Rome leg offered in evidence in open 
Conrt on the hearing on supplemental bill 
comprises a thigh, and lower leg section, 1 and 2 
respectively pivotally connected together by a 
knee bolt 3. Mounted on the knee bolt and 
projecting forwardly therefrom is a segmental 
lever member 4, to which a strap 5 is connected 
intermediate its ends as at 6, the upper end of 
the strap being connected to the shoulder 
suspender as at 7 and the lower end to lower part 
of the lower leg section as at 8. This strap 
extends down through an opening 9 in the 
thigh section (reference numerals appear on 
enlarged drawing exhibited at oral hearing on 
appeal). 

The Rome leg was purchased from appellant’s 
predecessor J. E. Hanger, Sr., in 1891 (p. 211) 
and was worn constantly by Dr. Rome for more 
than 30 years or up until about two years before 
his testimony was taken (p. 209). The witness 
Rome stated that the device was thoroughly 
operative and that 

“It gave such good service that I doubt 
if I ever went back there to have anything 
done to it, for I was able to do any repair¬ 
ing that it needed. It was the first leg that 
I ever wore.” 

The witness gave a walking demonstration in 
open Court illustrating and explaining (p. 211) 
how he controlled the movement of the lower leg 
by hunching the shoulders. Consequently there 
can be no question about this, being an operative 
inside control device. For some unexplained 
reason Rowley did not testify that the Dr. Rome 
leg was inoperative. 



The Bauer leg comprises an upper and lower 
leg section pivotally mounted on a knee bolt. A 
combined bucker and back check is secured at its 
lower end to the lower leg section at the rear of 
the knee bolt and its upper end projects upwardly 
into the thigh section. The suspender cord 
passes down through the interior of the thigh 
section around in front of the knee bolt and is 
slidingly connected to the bucker by passing 
through an opening in the latter. 

Mr. Bauer testified out of Court at Cincinnati, 
Ohio that a leg identical in mechanical construc¬ 
tion and operation with Defendant’s Exhibit 
Bauer Leg wn,s purchased by him in the month of 
May 1900 and before being destroyed w r as worn 
constantly by him for a period of about three or 
four years (p. 121), and furthermore that it gave 
very good satisfaction (p. 122). He explained 
and also demonstrated with the miniature exhibit 
how* hunching of the shoulders caused the leg 
section to be thrown forwardly in the act of walk¬ 
ing (p. 121). Consequently there could be no 
reasonable doubt as to this device being an 
operative structure. However Mr. Rowley later 
testified that it was totally inoperative. 


Operativeness of Bauer "Leg 

The operativeness of the Bauer leg like nearly 
all cited structures having a tendency to limit the 
Rowley Patent in suit, with the notable exception 
of the Dr. Rome Leg has been strenuously 
attacked. Moreover every effort has been made 
to hamper appellant in disproving the allegations 
of the witness Rowley that the Bauer leg was an 
inoperative device. 

Bauer although willing to give testimony as to 
what he knew about the construction of the old 
leg which he wore from 1900 to 1903 or 1904, 
declined to give a vralking demonstration. Con¬ 
sequently only the miniature exhibit model was 
built for testimony purposes, this miniature 
model leg being now of record and identified as 
“Defendant’s Exhibit Reproduction of Original 
Bauer Leg.” 

At the conclusion of Mr. Bauer’s testimony at 
Cincinnati, counsel for Appellant permitted 
Counsel for the Rowley Company to have posses¬ 
sion of the miniature Bauer exhibit, which was 
then taken to Chicago. Later during rebuttal 
testimony at Chicago, James F. Rowley testified 
on direct-examination (p. 159) that the exhibit 
miniature leg previously offered in evidence at 
Cincinnati by appellant, was inoperative. On 
cross-examination Rowley after admitting that 
the miniature leg had been in his possession (pp. 
159-160), testified (p. 161) as follows: 

“XQ 47. In just what manner did you 
satisfy yourself or rather, by what means 
did you satisfy yourself, that the Bauer Ex¬ 
hibit Leg was an inoperative structure? A. 
I built an artificial leg to suit myself, incor¬ 
porating all these features, put it on a man 





and tested it out and know it is a flat fail¬ 
ure. 

“XQ 48. Will you be so kind as to pro¬ 
duce the leg during the taking of this testi¬ 
mony! A. I don’t think so. If you want 
anything of that kind, you build it and-fit it 
to somebody at your expense. 

“XQ 57. How closely did you follow the 
construction of Defendant’s Exhibit Bauer 
Leg in building this experimental leg? A. 
Just as closely as a high class mechanic who 
is a draughtsman, can follow a structure 
out.” 

Counsel for Appellant naturally was desirous 
of seeing this full sized reproduction of his 
client’s most important exhibit for the purpose 
of verifying Mr. Rowley’s astounding statement 
that the leg which Mr. Bauer wore comfortably 
for four years was inoperative. With this in view 
a motion was brought before Judge Carpenter of 
the Federal District Court at Chicago, Ill., who 
after a full hearing (pp. 162-163-164) ruled that 
the device be produced. A Court Order to this 
effect was complied with and Counsel thereupon 
introduced the model in evidence which is iden¬ 
tified as “Defendant’s Exhibit, Full Sized Re¬ 
production of Bauer Leg.” 

At the conclusion of the taking of testimony at 
Chicago Counsel for appellant requested posses¬ 
sion of the exhibit produced by Court Order so 
that arrangements could be made -with some 
wearer of an artificial leg who had an amputation 
'which would fit the leg, and who would be willing 
to give a demonstration in open Court at final 
hearing. This request was denied (p. 169). 
However, upon motion before the Supreme Court 
of the District of Columbia possession of the 
exhibit was obtained (pp. 45-46-47). 

Counsel desires at this point to explain that it 
has been necessary to lumber the transcript of 
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record with the foregoing proceedings in detail 
in order that the Appellate Court can, without 
referring back to the original record, more read¬ 
ily grasp the significance of the occurrences in 
open Court in connection with the testimony of 
appellant’s witness Graham, and the charge that 
the full sized model Bauer Leg had been tampered 
with while in the possession of counsel for appel¬ 
lant. 

A strenuous attempt was made to exclude the 
full sized model and thus prevent a demonstration 
by the witness Graham in open court on the 
ground that someone had partially filed off the 
upper bent end of the back check of the exhibit 
causing it to operate differently from the way it 
operated when first built by Rowley. This 
alteration of the exhibit was called to-the atten¬ 
tion of counsel for appellant by remarks 
dropped by opposing counsel while awaiting the 
opening of Court, and the matter was about to be 
referred to when counsel for appellee directed 
the Court’s attention to it (p. 211). 

Witnesses Hanger and Graham both explained 
that, the alteration which was thoughtlessly made 
merely consisted in filing off a burr which Mr. 
Graham thought would cut his clothing while he 
was demonstrating the leg. The altered exhibit 
was admitted in evidence by the Court (p. 213) 
and then excluded (p. 215). However after the 
miniature and full sized exhibits had been made 
to correspond the full sized Bauer Leg was admit¬ 
ted in evidence (pp. 215-217). The only change 
necessary to put the exhibit back in its original 
state and cause the end of the bucker and back 
cheek to catch over the pin 9 at the rear of the 
leg (sketch, p. 172) was to loosen the nut on the 
end of the bucker and back check—the filing of 
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the burr not having affected or altered the opera¬ 
tion in any way (Hanger, pp. 217-218-219). 

It is difficult to see what motive appellant or 
appellant’s counsel could have for making the 
Bauer exhibit leg inoperative. Their whole aim 
was to prove it operative and thereby disprove 
Rowley’s sworn statements that the leg which 
Bauer wore from 1900 to 1904 was inoperative. 
On the other hand witness for appellee has 
contended right along that the leg built at 
Chicago was “a flat failure” (Rowley, p. 161)* 
If the full sized exhibit leg shipped to the Court 
at Washington was originally adjusted so as to 
operate in the same manner that the witnesses 
Joseph Bauer, Guy Forster, Mrs. Wirmel and 
Mrs. Shafer stated the original Bauer leg of 1900 
.operated, and of which the miniature leg was a 
reproduction, then appellee alone would be 
interested in altering the adjustment so as to 
confound the witness Graham when making his 
demonstration in open Court. Someone tightened 
the nut on the end of the bucker after Graham 
tried the leg on and after the latter was returned 
to the Court. Herbert Hanger testified as follows 
(pp. 218-219-220): 

“Q. And, in your opinion, since you exam¬ 
ined this, has this nut been tightened up 
so as to draw this so-called bucker down? 
A. I could not tell whether the nut has been 
tightened up, but I know releasing the nut 
letting the bucker go up in the position it 
is in now, it will catch and operate as it is 
supposed to operate. 

“Q. Was it necessary to change any of 
the filing? A. No, I did not do that; I just 
unturned the nut a half turn. 

“ Q. During the proceedings this morning 
you have altered the adjustment of it, have 
you not? A. Yes. 

So that you mean as adjusted now, it 
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is a reproduction of the miniature leg? A. 
As adjusted now, it operates exactly the 
same as it did when I first put my hands on 
it. 

“Q. And it is a reproduction of the minia¬ 
ture leg, except for the filing off of the 
bucker on the top portion of the projection, 
also? A. The filing off had nothing to do 
with the construction or operation of the 
leg at all; it was not done for that purpose. 

“Q. The fact remains, however, that the 
top portion of that projection has been filed 
off? A. Yes. 

‘ 4 Q.- Since it came into your hands? A. 
Yes, and it has been filed off since it left my 
hands and more than I filed it off. 

“Q. That occurred after the filing by 
yourself at the suggestion of Mr. Graham? 
A. Yes, my filing was done to remove a 
rough burr that was occasioned by hammer¬ 
ing on it, and which cut the clothes. I 
merely filed that off. The filing as it now 
appears, the edge is bevelled off so it looks 
like it was done to escape the contact with 
that plate on the back of the leg. 

“Q. Do you know that Mr. Brown, 
counsel in this case, obtained the full-sized 
reproduction of the Bauer leg for the pur¬ 
pose of making drawings, and took it away 
from your establishment? A. Yes, I do. 

“Q. And that was after the filing had 
been done? A. That is after the filing I 
did on it. 

The model after it had been returned to the 
Court was accessible to anyone interested in this 
case for several weeks prior to the final hearing, 
and the adjustment of the nut on the end of the 
bucker, could have been made with a pair of 
pinchers or even the fingers. 

After persistently evading questions as to the 
purpose of the nut on the end of the bucker in 
the Bauer leg, Mr. Bowley finally reluctantly 
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admitted its obvious purpose as follows (pp. 224- 
225): 


“Q. The purpose of this nut, then, has 
nothing to do with the adjustment of the 
bucker; it was merely to tighten that washer 
or rubber spring that you speak of ? A. To 
increase or diminish the power of that 
spring. 

“Q. It has nothing to do with the adjust¬ 
ment of the bucker? A. I do not know how 
you would adjust the bucker after it is 
once built properly; it does not need it ex¬ 
cept to keep the spring tightened up. 

“Q. Is there no adjustment required in 
the building of it itself—I do not refer to 
making alterations, after the thing has been 
built, so much as I refer to the actual build¬ 
ing of the device? A. Everything that is 
built has to be adjusted, if it is built in 
parts. 

“Q. And in assembling this bucker in this 
leg, presumably you tightened or loosened 
this bolt until you had the bucker in posi¬ 
tion in which you wanted to have it; is that 
true? A. I never changed that nut at all, 
nor ordered it changed.’ 7 

(On request of the witness, the reporter there¬ 
upon read the pending question as follows): 

‘ ‘ Q. And in assembling this bucker in this 
leg, presumably you tightened or loosened 
this bolt until you had the bucker in posi¬ 
tion in which you wanted to have it; is that 
true? A. I did not assemble; I saw it as¬ 
sembled. 

“Q. Did you note the method of operation 
carried out by the man who assembled it— 
did he manipulate that bolt in order to get 
the bucker properly positioned? A. He' 
probably did. 

“Q. That would be a natural conclusion, 
wouldn’t it? A. That, yes, sure.” 

To show the insincerity or at least the unreli¬ 
ability of the testimony of the witness Rowley the 


Court’s attention is repectfully directed to tes¬ 
timony concerning the operation of the miniature 
Baner exhibit leg and the full sized exhibit Bauer 
leg. 

In testifying out of Court at Chicago concerning 
the miniature Bauer leg (p. 159) Rowley states 
as follows: 

“Well, I have had ample opportunity to 
look it over, and it is my judgment, based 
on my experience, that it is an inoperative 
device . 

“As it now is, I understand that this 
model has been built less than five weeks, 
and has only been handled by those inter¬ 
ested in operating it; that it never has been 
worn by any one, yet it is practically out of 
order now because of the fact that the ma¬ 
terial which forms the upper end of the slot 
of the rear of the knee section is worn away 
to such an extent that there is no certainty 
of its locking. 

“The second is that more power or stress 
will be had on the suspender in carrying 
this artificial leg than is required to unlock 
the bucker. For instance, that now is sup¬ 
posed to be locked, now it is unlocked by 
picking it up by the suspenders. That 
means we have an unfettered knee action 
if the wearer of the artificial leg, by his 
suspenders, raises the artificial leg from the 
floor, rendering the leg inoperative. 

“Q 48. Could the bucker be adjusted or 
tightened in some way so that with the 
weight of the leg on the suspenders, as you 
demonstrated a moment ago, would they 
not pull the bucker out of position to pre¬ 
vent it acting as a safety lock! A. No, that 
is impossible. Whenever spring tension is 
applied to the bucker to prevent it being 
unlocked by the suspender, actual demon¬ 
stration has proven that the individual can 
not unlock it with his hand so as to sit 
down. 

“Q 49. In other words, if the tension on 
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the bucker is such that it can be unlocked 
with the hands by the wearer for flexing 
the knee, the weight of the leg on the sus¬ 
penders is likely to keep it unlocked and 
thereby prevent the wearer from having 
the bucker available as a check, is that cor¬ 
rect? A. That is correct.” 

Again after the hearing before Judge Carpen¬ 
ter, Rowley testified with reference to the full 
sized Bauer Exhibit produced on Court Order, as 
follows (pp. 166-167): 

(‘RDQ 4. Will you refer to Defendant’s 
Exhibit Rowley Leg which -was produced 
this morning, and explain by using the ex¬ 
hibit how this exhibit tends to verify the 
opinion which you gave yesterday as to the 
inoperativeness of a leg constructed in ac¬ 
cordance with Defendant’s Exhibit Bauer 
Leg. A. To begin with, I have already tes¬ 
tified Defendant’s Exhibit Bauer Leg is in¬ 
operative. The difference between that 
artificial leg and this is mainly in the accu¬ 
racy with which the parts are made and 
adjusted. The purpose of constructing this 
artificial leg was to ascertain if high-class 
workmanship in the construction of that de¬ 
vice would produce an article more opera¬ 
tive or that was in any sense operative. 

“An attempt to operate either of the 
artificial legs without a shoe on the foot, 
and with using the hand only, proved both 
structures to be inoperative. The stress on 
the suspender caused by the weight of the 
artificial leg alone leaves the bucker un¬ 
locked, thus rendering it inoperative as a 
bucker. 

“RDQ 5. Will you take this model and 
suspend it with the suspenders from your 
hand, and explain what takes place in your 
manipulation of the model ? A. The weight 
of the leg on the suspenders is sufficient 
to permit it to pull the bucker forward and 
• unlock the knee.” 


It is important that Rowley speaks of the 
adjustment of the full sized model. Later when 
testifying in open Court at Washington, Rowley 
testified (pp. 222-223) with reference to the full 
sized Bauer Exhibit Leg as follows: 

“Q. When you last saw this leg, before 
coming to attend this hearing, where were 
you? A. In Chicago... 

. 4 4 Q. When you saw the leg at that time, 
what was the action of the bucker, so far 
as its action with regard to bending of the 
knee is concerned? A. Why, the bucker 
acted as a lock against flexion of the knee 
and acted the same as a cord in making a 
detent, that is, in preventing the knee flex¬ 
ing backward as well as forward. 

* 4 Q. Mr. Rowley, what does your past ex¬ 
perience teach you is the purpose of that 
bucker? A. The bucker serves as knee lock 
and a detent. 

“Q. That is, to do just the thing which 
the check which you built would not do, is 
.that the idea? A. No, sir; that is just the 
thing which the check I built did do. 

“Q. That is, it would lock the. cheek and 
prevent the leg from flexing when the 
wearer was in a standing position? A. It 
locked the leg even when the man was walk- 
. ing with the suspenders on it—the weight 
of the artificial leg on the -suspenders. 

“Q* It was a permanent lock? A. No, 
sir, it was not. 

* “Q. What was the method by which the 
bucker could be released?/A. It could be 
released by the hand pushing in ■ the projec¬ 
tion or it could be released by a strong pull 
on the stioulders. 

“Q. You tried that leg out on a wearer, 
did you, after building it?‘ A. I tried it out 
• on the man to whom it belonged—it was 
his personal property—Mr. George- A. 
Moore. 

“Q. In walking, would the bucker become 
inoperative, or was it permanently, locked? 
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A. In ordinary walking the bucker locked 
the leg as against treacherous flexion of the 
knee. 

“Q. What do you mean by ‘ordinary 
walking’? A. When he made no special 
effort to unlock the leg, it stayed locked. It, 
of course, had a limited knee movement.” 

It will be noted that Rowley testifies (1) that he 
found by careful experiment that the mere weight 
of the leg on the suspenders caused the bucker 
and back check to unlock and that when spring 
tension is applied to the bucker to prevent the 
mere weight of the leg to cause it to unlock, the 
wearer “cannot unlock it with his hand so as to 
sit down.” (2) That the bucker remained locked in 
walking with “the weight of the artificial leg on 
the suspenders” but that it could be released by 
tln& hand by pushing in the projection or it could 
be released by a “strong pull on the shoulders.” 

The purpose of such totally contradictory testi¬ 
mony by a man of Rowley’s admitted experience 
and ability is difficult to see. There was appar¬ 
ently nothing to gain by an attempt to confuse the 
lower Court concerning the true operation of the 
Bauer leg. It would seem that Rowley realized 
he had made a wild statement at Chicago concern¬ 
ing the operativeness of the Bauer Leg, and was 
determined to prove this even by advancing dia¬ 
metrically opposed theories. But in advancing 
these conflicting theories, he left himself open to 
grave criticism when he swore that the Bauer 
leg: 1st, was always locked (a stiff leg) in walk¬ 
ing; 2nd, was never locked in walking. 

The fact is that in the Bauer leg the bucker is 
clearly operative if it locks when the wearer is in 
a standing position, at which time the wearer 
naturally relaxes and relieves the tension of the 
shoulder suspenders. (Rowley admits in each of 
his above totally contradictory explanations that 
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the bucker in the Bauer leg locks under such con¬ 
ditions.) When tension is placed on the shoulders 
in the act of walking or in sitting down it is in¬ 
tended that the bucker should unlock. However, 
all this talk about the Bauer leg being inopera¬ 
tive was disproved by the witness Graham, who 
was permitted by the lower Court to give a dem¬ 
onstration (pp. 221-222). 

Graham demonstrated several times that he 
could while in a sitting position, straighten out 
his lower leg section into alinement with his thigh 
section, a stunt which the witness Rowley claims 
could be accomplished by no other device than the 
one of his patent in suit. The witness Graham 
gave several walking demonstrations and also 
demonstrated that the control was sufficiently 
powerful to enable him to kick out of the way a 
bundle of papers on the floor with the foot of the 
artificial leg, in the act of walking. 

The only criticism which counsel for appellee 
raised in open Court against the operation of the 
Bauer leg was that the rotating shifting move¬ 
ment of the suspender of the Rowley device was 
missing, (p. 222), as follows: 

“Mr. Rummler: Note, Your Honor, as 
the witness walks, the way that drags over 
the shoulders drawing the shirt forward 
and back with it, again illustrating the 
merit of the rotating, shifting device. 

“Mr. Phelps: The Rowley shifting de¬ 
vice was to avoid that friction on the 
shoulder; this device does not do it. 

“By the Witness: This exhibit leg I am 
wearing does not fit me perfectly. You have 
got to have the shoulder straps pretty 
tight on here, because the leg does not fit 
me, and it kind of irritates me. 

“Q. Have there been any adjustments on 
that leg in order that it might fit you more 
perfectly? A. No, sir; nothing only the 
straps, that I know of.” 
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We have not been enlightened by actual demon¬ 
stration or otherwise, just how the suspender of 
Rowley Patent in suit functions in actual practice. 
It may well be that a wearer of the Rowley leg 
might experience some discomfort in the use of 
such leg due to the difference between the Bauer 
suspender and the suspender of the patent in suit, 
and particularly so if the leg did not fit properly. 
The fact remains, however, that Mr. Bauer wore 
his leg for four years and was satisfied with it with 
the exception of the clicking noise which the 
bucker made, but this noise did not in any sense 
render the device inoperative. In any event the 
question of superiority as between the Bauer leg 
and the Rowley leg is not at issue. The Bauer leg 
is not advanced as an anticipation of the claims 
of the patent in suit, but merely as an example of 
an inside control. Many of the claims of the pat¬ 
ent in suit may be valid but they must of necessity 
be strictly limited in view of the foregoing art. 
When reasonably interpreted they are not in¬ 
fringed but when expanded they encounter the 
prior art. 

Appellants have been leading manufactureres 
of artificial limbs and appliances of a kindred 
nature since the Civil War and have through its 
officers obtained many patents for improvements. 
They are in no sense pirates, but have been pro¬ 
ceeding within w’hat they consider their rights. 
The alleged infringing device, Plaintiff’s Exhibit 
3, set up in the original bill is made under appel¬ 
lant’s Patent 1,247,673. The novel feature of this 
patent over the prior art resides in the adjustabil¬ 
ity of the operating lever 8 relative .to the knee 
bolt 3, whereby the angle of the lever with rela¬ 
tion to the vertical axis of the leg may be readily 
changed to modify the action of the lower leg 
section by the change of leverage thus produced. 

A comparison of Defendant’s Exhibit 3 with 


the Rowley Patent in suit will show that they dif¬ 
fer in the following particulars: In the Rowley 
Patent in suit the leg is controlled by means of the 
suspenders being connected to a back check in 
turn sleeved upon the knee bolt and connected to 
the lower leg section. In all artificial legs the knee 
bolt is connected to the lower leg section by means 
of side straps shown in dotted line in Fig. 1 of 
Hanger Patent 1,247,673. Consequently when 
tension is exerted on the shoulder straps of the 
patent in suit, the lower leg section is thrown 
forwardly through the leverage exerted by back 
check 5 directly upon the lower leg and of course 
the knee bolt incidentally turns with the leg, but 
if the knee bolt were fixed to the thigh section 
(which is entirely practicable), then of course the 
knee bolt would not move. The point jnade is 
that the back check of Rowley Patent is not 
mounted on the knee bolt and only incidentally 
causes the knee bolt to turn because the latter is 
fixed to the leg section and because the back check 
is also fixed to the leg section. 

In Plaintiff’s Exhibit 3, Defendant’s Leg, the 
movement of the lower leg is effected by leverage 
applied directly to the knee bolt through the me¬ 
dium of the lever arm 8 adjustably fixed to the 
knee bolt. The bifurcated end of the back check 5, 
merely loops around the knee bolt at either side 
of the lever arm 8'. The point here is that the leg 
is not swung through the medium of a combined 
back check and lever arm as set forth in some of 
the claims of patent in suit, or by means of a mem¬ 
ber having upper alower arms as set forth in 
the claims. Appellant, merely employs a lever 
arm such as shown in Palmer Patent 6,122 of 1849 
and connects to this arm a suspender such as 
shown in Collin’s Patent of 1884. 

As to the suspender arrangement of the patent 
in suit, this clearly differs from appellee’s sus- 
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pender to the same extent that the suspender of 
the Collin’s Patent differs therefrom and we thus 
come back to the following questions: 

1. Is Rowley entitled to import the broad in¬ 
terpretation placed upon his “outside control” 
into his later “inside control device”? In short 
is he entitled to cover broadly the idea of a shin 
operating cord attached at one end to the inside 
of the lower leg section and also attached to or 
made unitary with the carrying strap or sus¬ 
pender passing over the shoulder, whereby the 
shin or leg is controlled bv shoulder movement? 

2. Is Rowley entitled to broad protection for an 
artificial leg which includes a suspender slidingly 
connected to an arm or other member secured to 
the leg section and offset from the axis of the 
knee bolt so as to provide leverage in throwing 
the leg section forwardly? 

The shoulder control broadly was old with Row- 
ley in his earlier patent 644,464 prior to the fil¬ 
ing of his “inside” control device and therefore 
the latter is nothing more than a specific improve¬ 
ment over the prior art (his own patent). He may 
be entitled to specific protection on the means em¬ 
ployed by him for connecting his old suspender 
to the lower leg, but there is nothing novel 
(broadly) in the shoulder control and nothing 
novel (broadly) in providing a sliding connection 
between the suspender and either the inside or 
outside of the lower leg whereby such control is 
had. Rowley has had his protection on this broad 
proposition and such protection has expired. 
He must now be limited to the arrangement 
whereby he secures control of the lower leg 
through the strap or part 9 leading from the 
shoulder suspender to the back-check. The Ex¬ 
aminer thought it was new with Rowley to swing 
the leg forwardly by exerting leverage upon the 
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back-check through a suspender either directly or 
indirectly and that he was entitled to specific 
claims 6, 8 and 9 to this feature. The Examiner 
also thought Rowley was the first to use the spe¬ 
cific suspender of claims 2, 3, 11 and 12 and 
granted these claims but the record does not show 
he considered Rowley entitled to broad claims on 
an ‘‘inside ’’ shoulder control. Had Rowley shown 
a modified form of invention directed to the ‘ ‘in¬ 
side’ ’ control in his earlier case then he would 
have been entitled to the same broad protection 
therefor as for the preferred form and such pro¬ 
tection would have expired with his old patent. 
But coming into the office as he did after the 
shoulder control broadly was known in his expired 
patent he comes in with a mere specific structural 
improvement. There would then be no invention 
broadly in shoulder control (which was old) com¬ 
bined with devices making the control operable 
from the inside , as distinguished from devices 
rendering the control operable from the outside. 
He must be limited to his specific devices. The 
claims allowed by the Examiner are so limited in 
terms. 

If Rowley was entitled to such a claim as he 
now contends for why did he not secure it? The 
fact is, that the shoulder control being old (Row- 
ley, 644,464), and it being old to extend a shoulder 
suspender support to the interior of the thigh 
section (Frees, 401,426 and Collins, 295,675), and 
old to connect a shoulder suspender support to 
the interior of the leg section (Frees, 401,426, Le- 
gran, 52,057, Reichenbach, 41,238), and old to lo¬ 
cate lower leg control devices of various kinds 
in the interior of the upper and lower leg sections 
(Palmer, 9,200, Mennel, 49,645, Dutton, 23,459, 
Palmer, 6,122 and Collins,'295,675), it was an ob¬ 
vious expedient (broadly) to connect a shoulder 
suspender control device to the inside of the lower 



leg section as distinguished from a shoulder sus¬ 
pender support so connected. 

The broad interpretation placed upon Rowley’s 
44 outside control” by the Court of Appeals of the 
Sixth Circuit was apparently based primarily: 
1st, on the assumption that Rowley was the first 
to effect movement of the lower leg by means of a 
shoulder suspender; and, 2d, that he was the first 
to accomplish this with a suspender wherein there 
was a sliding connection between the suspender 
loop and the lower leg section. These features 
clearly add nothing patentable in a broad sense 
to those claims of the patent in suit in which they 
appear as elements of the combination claimed. 

Claims of Patent in Suit 

Having in mind the foregoing we will discuss 
the claims of Rowley’s Patent in suit with respect 
to appellant’s alleged infringing structure, ele¬ 
ment for element, and at the same time endeavor 
to properly construe the scope of the claims, ref¬ 
erence being made to the reference numerals of 
Hanger Patent 1,247,673 for convenience. 

Claim 2 contains the following elements: 

A. The combination of a thigh section 
and a leg section pivotally connected to¬ 
gether; 

B. A member extending upward from the 
leg section into the interior of the thigh 
section; 

C. And a suspender loop slidingly con¬ 
nected to said thigh section and adapted to 
pass over and be supported on the shoulder 
of the wearer; 

D. And having a connection to said up¬ 
ward extending member at a point inside 
said thigh section and removed from the 
axis of said pivotal connection. 


This claim reads on the Baner leg element for 
element. The claim is not infringed for the rea¬ 
son that element D is lacking in the Hanger leg. 
It is true that the Hanger structure comprises ele¬ 
ment B (back check) but the shoulder suspender 
instead of being connected with the back check 
is connected to the adjustable lever arm 8'. There 
is no direct or even indirect operative connection 
between the back check and lever arm. The lever 
arm is connected to the knee bolt only and the back 
check is connected to the lower leg section, the 
upper end of the back check merely loosely en¬ 
circling the knee bolt. The back check may be 
entirely removed from the Hanger device without 
in any way affecting the shoulder control of the 
leg. 

Claim 3: 

A. The combination of a thigh-section 
and a leg section connected by a knee joint; 

B. a suspender loop slidingly connected 
to said thigh section, having a rotating 
shifting movement relative thereto; 

C. adapted to pass over and be supported 
on the shoulder of the wearer; 

D. and having a flexible extension run¬ 
ning to the inside of the thigh section; 

E. and intermediate means connecting 
said extension with said leg section and 
adapted to move the leg section on its knee- 
joint through an upward tension on said 
loop. 

The Hanger structure does not infringe this 
claim for the reason that Hanger does not employ 
element D “an flexible extension” (strap 9). A 
suspender loop is present in the Hanger device 
but no “extension.” Neither does Hanger use 
any equivalent for Rowley’s “extension” 9. The 
claim specifies two distinct elements, a “loop” 
and an “extension” and Rowley distinctly de- 
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scribes the former in lines 99 to 109, inclusive, of 
his specification as follows: 

44 In any position of the leg, the free for¬ 
ward and backward movement of the body 
of the wearer is not interfered with, since 
the straps 13 and 15 will slide freely 
through the pulleys 11 and 12 and through 
the guides on the thigh section. The slid¬ 
ing connection of the suspender-loops 'with 
the thigh-section prevents the suspender- 
loops from shifting or drawing back and 
forth over the shoulders of the wearer 
w r hen he bends his body forward or back¬ 
ward.” 

Rowley speaks of the “loops” as consisting of 
the straps 13 and 15 and inferentially the straps 
14 and 16. In any event the drawings clearly 
show’ that these parts go to make up the shoulder 
loop. Furthermore a loop cannot have an exten¬ 
sion unless that extension be a separate and dis¬ 
tinct part connected to the loop. The Hanger 
44 loop” extends directly into the interior of the 
thigh section wdiereas Rowley’s loop does not. 

During the prosecution of the Rowley applica¬ 
tion the Examiner called attention in paper No. 5 
to the fact that the suspender loop does not “have 
a part extending to the interior of the thigh sec¬ 
tion, but an additional cord 9.” 

In view’ of Rowley’s ow’n patent 644,464 and the 
patent to Morris, 803,922, Rowdey must be limited 
to the exact structure claimed. Every element of 
claim 3 is met in Morris wdth the one exception 
that the 44 flexible extension” in the Morris pat¬ 
ented leg does not run to the interior of the thigh 
section. The claim otherwise is met by Morris 
S03,922, in view of Collins 295,675 and Frees 401,- 
426, wdiich show a suspender support passing to 
the interior of the thigh section. The shoulder 
control as well as specific suspender being old in 
Morris 803,922 and Rowdey 644,464, and the in- 
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side control broadly suggested by Collins, Frees, 
Smith, Legran and Reichenbach, there is no inven¬ 
tion (broadly) in connecting the suspender to the 
inside of the leg. The Patent Office allowed this 
claim because specifically limited to a suspender 
having “a flexible extension” which Hanger does 
not employ. Hanger uses a suspender like that of 
Collins Patent. 

Claim 6: 

A. The combination of a thigh section 
and a leg section pivotally connected to¬ 
gether ; 

B. a back cheek of stiff material secured 
to the leg section and extending to the in¬ 
terior of the thigh section; 

C. and a shoulder loop slidingly engag¬ 
ing the thigh section and having an exten¬ 
sion operatively connected to said bach 
check at a point within the thigh section and 
removed from the axis of said pivotal con¬ 
nection. 

Unless narrowly construed this claim would be 
met in the prior art. Rowley 692,360 discloses 
the back check and Morris 803,922 and Rowley 
644,464, the suspender of this claim. It is also 
old in the Morris Patent and the Bauer and Rome 
legs to connect the suspender to a lever at a point 
removed from the axis of the knee bolt or pivotal 
connection. The Bauer leg shows every element 
of the claim except the extension. 

All Rowley has done over the prior patented art 
is to connect his suspender with the bach chech at 
a point within the thigh section. This “inside” 
connection broadly is suggested in Collins and 
Frees and it is thought the lower Court erred in 
construing this claim or any of the claims as cover¬ 
ing broadly a suspender control connected at a 
point interior of the thigh, with the lower leg sec¬ 
tion. The same control (broadly) extending on 
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the outside of the thigh and leg is old in Rowley 
644,464 and he cannot later come into the office 
with a specific improvement and obtain broad pro¬ 
tection. However in claim 6 Rowley is limited 
to a suspender loop having “an extension opera¬ 
tively connected to said back check 1 ' and the prior 
art does not permit of' any expansion. Hanger 
uses neither an extension or a back check for 
swinging his leg forwardly and therefore does not 
infringe this claim. This claim encounters the 
Rome leg if we read the strap or “extension’’ 9 
out of the claim. 

Claim 8: 

A. The combination with a thigh-section 
and a leg section pivotally connected to¬ 
gether ; 

B. of a lever fulcrumed in the thigh-sec¬ 
tion and having upper and loicer arms; 

C. the lower arm being connected with 
the leg-section; 

D. a suspender connected with the upper 
arm ofthe lever; 

E. and means cooperating with the lever 
for limiting the forward movement of the 
leg-section, substantially as set forth. 

This claim is clearly avoided. The Hanger 
lever 8 does not comprise upper and lower arms 
nor is there any “means cooperating with the 
lever for limiting the forward movement of the 
leg section .’ 9 The back check is not used as a 
lever by Hanger and his lever arm 8' would still 
function as a lever to move the leg, forward even 
though the back check were removed. The claim 
is met element for element in the Bauer leg. If 
the Hanger structure infringes this claim then 
Bauer is an infringer every time he wears the 
1900 Bauer Leg within the jurisdiction of this 
Court. The claim reads on the Bauer leg, ele¬ 
ment for element. 
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Claim 9: 

A. The combination with a thigh-section, 
a leg section and a pivot connecting the 
same; 

B. the thigh section being provided in its 
sides above said pivot with openings and in 
its rear side with a slot; 

C. a lever mounted on said pivot and 
having an upper arm arranged wholly 
within the thigh section and a lower arm 
extending downwardly through the slot of 
of the thigh section into the leg section and 
secured to the latter; 

D. and a suspender having members 
which pass through the side openings of the 
thigh section and are secured to the upper 
arm of said lever, substantially as set forth. 

In the Hanger device there are no openings in 
the sides of the thigh as specified in element “B” 
and the suspender consequently does not pass 
through side openings as stated in element D. 
Element C is also absent from the Hanger leg, 
there being no lever having upper and lower arms 
in the Hanger leg. 

Counsel for Appellant earnestly requests that 
claim 9 be given most careful consideration by 
this Honorable Court, as this claim clearly indi¬ 
cates the function of the “strap 9.” Without this 
element 9, the suspender connection could not be 
made through openings in the side of the leg. 

The lower Court held that this claim 9 as well 
as claims 6 and 8 were infringed by Exhibit 3, 
but presumably considered claims 2, 3, 11 and 12 
which are much broader, in terms not infringed, 
or possibly anticipated in the prior art. It is re¬ 
spectfully requested in the event the decision of 
the lower Court is sustained that this point be 
cleared up in the decision of the Appellate Court, 
so that appellant as well as the industry at large 
may better know which if any of the structural 
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elements of the claims of the patent in suit limit 
the scope of such claims. 

Claim 11: 

A. The combination of a thigh section 
and a leg section connected by a knee-joint; 

B. with a suspender connected to the leg 
section at a point providing leverage out¬ 
side of the axis of the knee joint; 

C. said suspender comprising a loop hav¬ 
ing a rotating, shifting movement relatively 
of said point and adapted to extend over 
the shoulder of the wearer to form a 
shoulder strap; 

D. said suspender having a part between 
said point and said shoulder strap, extend¬ 
ing through the interior of the thigh sec¬ 
tion. 

Rowley’s attorneys in an attempt to distinguish 
claim 11 and similar claims from the patent to 
Morris argued as follows in amendment filed No¬ 
vember 8, 1909: 

“In the Morris construction, the strap Q 
does not pass into the thigh section, but 
extends down over the knee for engagement 
with the arm K. By running this strap 
through holes in the sides of the thigh sec¬ 
tion, and effecting engagement with a lever 
ami inside the knee, as in applicant’s de¬ 
vice, the disadvantages of straps over the 
knee and knobs at the knee are obviated. 
Some of the claims are directed to this 
feature, and are, it is submitted, clearly 
allowable over what is disclosed by Mor¬ 
ris.” 

It apparently is new with Rowley to run the 
flexible straps or extensions 9 through openings 
in the thigh to the interior thereof as distinguished 
from Morris who employs similar extensions 
which extend down over the knee and have an 
“outside” connection. It is not (broadly) new, 


however, with Rowley (neither does he show such 
a construction) to pass the shoulder suspender 
loop through openings in the thigh for “inside” 
connection with the knee bolt as this arrangement 
is anticipated by the patent to Collins, 1884. It is 
true that the Collins suspender is not a lower leg 
control suspender but rather an upper leg or thigh 
supporting suspender. But the shoulder control 
being old in Rowley, 644,464 and Morris, 803,932, 
it is not believed to make any difference in a pat¬ 
entable sense whether this “ inside ” suspender 
connection is made for the purpose of supporting 
the limb or for controlling the movement thereof. 
It would not involve* invention for Rowley after 
having seen the supporting suspender loop of 
Collins run to the interior of the thigh to run his 
suspender loop or loops through the openings 10. 
If this contention is correct then Rowley’s claim 
11 must be construed as being limited to a sus¬ 
pender having “a part” which extends to the in¬ 
terior of the thigh. “A part” (element D) must 
also be construed as being separate and distinct 
from the loop as the suspender is set forth as 
“comprising a loop” (element C) and the “part” 
is set forth as being located “between said point 
and said shoulder strap,” the “said point” being 
the eye 8 on the end of the back check. In the 
Hanger structure there is no “part” extending 
between two given members or points as specified 
in this claim. 

In patent No. 644,464 to Rowley parts 8 and 7 
are described as “flexible straps” (see lines 37, 
38, 39 and 40 of page 1 of Rowley’s specification). 
As these straps 7 and 8 are substantially dupli¬ 
cated in the Rowley Patent in suit the flexible ex¬ 
tensions of some of the claims and the “part” of 
claim 11, necessarily refer to elements separate 
and distinct from the suspender “loop.” It is also 
important to note that Rowley speaks of the part 


48 


9 as a strap in the specification of patent 961,165 
(see lines 49 to 51, inclusive, page 1). 

Claim 12: 

A. The combination of a thigh-section, a 
leg-section, pivotally connected thereto; 

B. a suspender loop operatively con¬ 
nected to the outside of said thigh section 
and having a flexible extension running to 
the interior of said thigh section through 
holes in the walls thereof; 

C. and rigid connecting means between 
said extension and said leg section. 

This claim, like claims 3, 6 and 11, is limited by 
the inclusion of a ‘flexible extension’’ for the sus¬ 
pender loop (see element B). The claim is met 
in the Bauer leg alone, provided the “flexible ex¬ 
tension” (strap 9) is read out of the claim. 
Hanger does not employ a “flexible extension.” 
Moreover, Rowley’s patented device is inopera¬ 
tive without the “flexible extension” or strap 9. 

Appellant’s contention is that the claims cannot 
properly be interpreted as covering any inside 
control, but must be construed as covering merely 
the specific inside control comprised of the ele¬ 
ments of the claims read in the light of the Rowley 
specification. That no distinction should be drawn 
in the prior art between an inside support for a 
leg (Collin’s patent) and an inside control f the ad¬ 
vantages attributable to the inside feature being 
present in both. That Rowley’s claims are neces¬ 
sarily limited to his construction, and when so con¬ 
strued are not infringed by defendant. 

As defendant is accused of pirating Rowley’s 
structure it is only fair to consider just what de¬ 
fendant did, even based on the false theory that 
Rowley was the first to use an inside control. 

In the first place defendant had a right to be 
guided by and rely upon the terms of the claim of 


the patent in suit, assuming '( something which is 
not true) that defendant attempted to build its de¬ 
vice around the patent. Defendant’s device 
(Plaintiffs Exhibit 3, Defendant’s leg) does 
not fall within the terms or scope of any of the 
broader claims 2, 3, 11 and 12, and certainly not 
with the terms of claims 6, 8 and 9, which, are 
much more limited than the others. 

Even though Rowley thought he was the first to 
make an 4 ‘inside control” it was a matter of com¬ 
mon knowledge in the trade that suspender con¬ 
trols had been connected up to the inside of a leg 
long prior to Rowley. The difficulty since this 
suit was brought has been to locate such prior 
uses due to the extraordinary claim by Rowley 
that six years before he filed his application and 
nearly twenty years before he filed this suit, he 
equipped 30 or 40 legs with his “inside control” 
back-check, and after connecting up one of them 
with the suspender, put the others into use in 
“outside control” legs. 

Starting with a full knowledge of the prior art 
including the Rowley Patent in suit, what does 
defendant’s structure (Plaintiff’s Exhibit 3) con¬ 
sist of? 

1. We find defendant uses the suspender of 
Collin’s Patent No. 295,675 of 1884 which has been 
open to the public since 1891, and in fact never 
was closed to the public, as Collin’s claims only 
cover the suspender when connected to a roller 
inturn mounted on the knee bolt. Rowley also 
uses the Collin’s suspender if his contention that 
the Hanger suspender is the same as the Rowley 
suspender is true, but defendant is willing to ad¬ 
mit that Rowley’s suspender differs from both 
Hanger and Collins and that the Patent Office has 
granted claims to Rowley for. his specific sus¬ 
pender. 

2. We find defendant employs a back-check 


which is secured to the back of the lower leg sec¬ 
tion and is braced by encircling the knee bolt at 
its upper end. Rowley testified that he made and 
used 30 or 40 back-checks in 1900 ( more than two 
years before he filed his application) which were 
braced by the knee bolt. They did not encircle 
the knee bolt, but what is more in point, these 
back checks were connected to the knee bolt in the 
identical manner shown in the patent in .suit. 
Furthermore, expired patent No. 692,360 of .1902 
(cited in answer), patented more tlmn two years 
before Rowley filed his application, does show a 
back-check connected to the rear of the lower leg 
section at its lower end and encircling and braced 
by the knee bolt at its upper end. It therefore 
follows that defendant was free to use its particu¬ 
lar back-check. 

We find that defendant obtained Hanger 
Patent No. 1,247,673 for a lever arm adjustably 
mounted upon a knee bolt, this adjustment pro¬ 
viding for a change of leverage in a simple man¬ 
ner. Lever arms fixed to a knee bolt were old in 
patent to Palmer, 6,122 of 1849. Consequently 
defendant was free to use the Palmer lever arm 
adjustably fixed to a knee bolt as per defendant’s 
own patent. 

Rowley contends his final and patentable step 
was in connecting the suspender to the inside of 
the lower leg. Defendant holds that this does not 
amount to invention (broadly) in view of patent 
to Collins, 295,675, which shows an inside support, 
and Legran which by forced construction shows 
an inside support and which by reasonable inter¬ 
pretation shows an inside control. The Patent 
Office evidentlv took this view as Rowley was not 
granted a single claim which did not contain a 
limitation either to his specific suspender (which 
defendant does not employ) or to a suspender con¬ 
nected to 2 i:back-check (which arrangement de- 


fendant does not use) or to a suspender connected 
to a lever arm secured.to and extending upwardly 
from the lower leg section (which connection does 
not appear in defendant’s structure). 

In defendant’s structure (Plaintiff’s Exhibit 3) 
the suspender is connected to the adjustable lever 
arm in turn fastened to the knee bolt. When ten¬ 
sion is placed on the suspender, movement is im¬ 
parted by means of the lever arm to the knee bolt, 
and the leg is thrown forwardly by reason of the 
fact that the knee bolt is fixed to the lower leg 
section. The back-check does not come into play 
at all except to limit the forward movement of the 
lower leg. In Rowley the back-check serves as a 
combined lever and back-check and may be speci¬ 
fically novel as such but the back-check does not 
actuate the knee bolt. Rowley swings his lower 
leg from the knee for the simple reason that in 
all artificial legs the upper and lower leg sections 
pivot on the knee bolt. 

Defendant’s metal back-check structure (since 
discarded) is the outcome of bracing the upper 
end of the metal back ( arid this is not even neces¬ 
sary) at the only practical place on the knee bolt 
where this could be accomplished' (the center), 
and also in mounting the lever arm- adjacent to 
this point. Surely defendant may brace' his back- 
check as in patent 692,360, and tise'the lever arm 
of Palmer 6122 and Hanger 1,247,673. Now the 
fact that in defendant’s device, (the back-check 
and the lever arm) independent elements, by rea¬ 
son of their relative positions may look like Row¬ 
ley’s arrangement does not enter into the issues 
here involved. Rowley is not suing on a design ' 
patent, neither has he obtained one, but if he con¬ 
siders defendant’s structure an effort to copy the 
appearance of his device, then his action should 
have been one for Unfair Cofnpetition. 
f ; : The fact>is that-defendant put out but very 




few devices with the metal back-checks as in 
Plaintiff’s Exhibit 3 for the reason that they did 
not prove nearly so satisfactory as those legs 
equipped with the hickory back-check of defend¬ 
ant’s own patent 465,698 of 1891. All of defend¬ 
ant’s inside control as well as outside control legs 
except for the few devices just mentioned w^ere 
equipped with the hickory lever back-check as in 
Defendant’s Exhibit 1, and as the few metal back- 
check legs put out years ago came in for repairs 
(they broke very easily) the metal back-check 
was replaced with the hickory lever. This hick¬ 
ory lever for which Hanger obtained patent 
465,698 in 1891 is not braced on the knee bolt (it 
is spaced from the knee bolt one and one-eighth 
inches), but defendant contends it would have a 
perfect right to brace it in the manner of De¬ 
fendant’s Exhibit 3 (see expired patent 692,360). 

It certainlv can not be said that the defendant 
endeavored to make its hickory lever leg (Defend¬ 
ant’s Exhibit 1) look like the Rowley device. This 
change was made long before this suit was 
brought, but, with no thought that the metal back 
check leg was an infringement or even looked like 
Rowley’s device. Defendant’s Exhibit 1 was 
freely offered in court for illustrative purpose to 
disprove Rowley’s contention that the lower leg 

of Plaintiff’s Exhibit 3 was actuated bv the back- 
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check. Defendant’s Exhibit 4, which was never 
manufactured was offered in evidence for the 
same purpose. Defendant’s Exhibit 4 is Plain¬ 
tiff’s Exhibit 3 leg with a portion of the metal 
back-check removed to illustrate that the lower 
leg section is controlled by the lever arm on the 
knee bolt and not by the metal back-check, which 
is merely loosely braced at its upper end by the 
knee bolt. 

Counsel for appellant has directed his discus¬ 
sion of the claims of the patent in suit to the 


metal back-check device (Plaintiff’s Exhibit 3) 
which the lower Court held infringed claims 6, 8 
and 9, but the argument applies "with greater 
force to the hickory lever back-check device (De¬ 
fendant’s Exhibit 4) which the lower Court held 
infringes claims 2, 3, 11 and 12. In both devices 
the suspender is connected to the adjustable lever* 
arm 8' of Hanger Patent 1,247,673. It would ap¬ 
pears therefore that as the decisions now stand the 
claims of Rowley Patent are to be given such 
scope as to cover, a suspender such as in Collin’s 
Patent or any suspender slidingly connected to a 
lever arm such as in Palmer Patent, such connec¬ 
tion, of necessity being on the inside of a leg. Ap¬ 
pellant considers such a construction too broad to 
place on the Rowley Patent in view of the fact 
that Rowley does not employ a lever arm, and be¬ 
cause Rowley both illustrates, describes and in¬ 
cludes as an element in each of his claims a spe¬ 
cific suspender or a specific combined lever 
arm and back-check in order to avoid the 
prior art. However, appellant in order to 
comply with the lower Court decisions in¬ 
sofar as they are understood, has since the enter¬ 
ing of the decree discarded the adjustable lever 
arm heretofore mounted on the knee bolt and has 
been attaching the suspender to a bracket which 
is in turn bolted to the rear of the lower leg sec¬ 
tion. This new construction has just as much 
leverage and is just as efficient otherwise as the 
alleged infringing structures, with the exception 
that the adjustable lever arm feature of appel¬ 
lant’s patent is not employed, as a matter of 
fact cannot be conveniently used with the bracket 
device, because the bracket is located in the lower 
shin section. 

If this Honorable Court sustains the decree ap¬ 
pealed from, it is respectfully requested that a 
written opinion be handed down for the guidance 


of appellant, and the industry at large, pointing 
out wherein the novelty of the patent in suit re¬ 
sides so that appellant may avoid further litiga¬ 
tion. If Rowley was entitled to a monopoly: 

1. To the basic idea of operating a leg 
by means of a suspender connected to the 
interior of a leg section; 

2. to the less broad idea of operating a 
leg by means of a suspender slidingly con¬ 
nected to the interior of the leg; 

he certainly failed to so notify the public by the 
wording of his claims. 

Rowley obtained some 12 claims in which he 
was permitted a wide range of language by the 
Patent Office. Therefore why did he in claim 12, 
which is his broadest claim, specify the suspen¬ 
der loop as “having a flexible extension”? The 
claim would make good sense and cover an opera¬ 
tive structure if the words “and having a flexible 
extension” were eliminated from lines 4 and 5 
of this claim. The answer is that this limitation 
like those in his other claims were inserted ad¬ 
visedly in order to avoid the prior art including 
the suspender of his own expired Patent 644,464. 
He could not extend for 17 vears the life of his 
expired patent which covers broadly a suspender 
control connected slidably to either the inside or 
outside of a leg, by merely attaching the suspen¬ 
der on the inside (Rowley testified—p. 74—that 
his former patent covered this proposition)—the 
prior art will not permit. He must show and 
claim (as he did) specifically novel means for at¬ 
taining the inside control. Whatever broad in¬ 
vention Rowley has made was present in his ex¬ 
pired patent. 

When considering the question as to whether 
or not Rowley is entitled to an interpretation of 
one or more claims to cover any inside suspender 
control having a sliding movement, the following 


55 


hypothetical case would seem to illustrate the con¬ 
tention of counsel for appellant: 

Assuming A in 1900 obtained a patent for a 
door knob located on the outside of a door which 
knob would rotate both to the left and to the 
right and assuming that this was quite an advan¬ 
tage in that a door could be opened by turning the 
knob in either direction. The patent was 
construed by the Courts as being of sufficient 
scope to cover this particular knob attached to 
either the inside or outside of the door, that is a 
knob which was capable of being manually rotated 
either to the right or to the left. 

Later A conceived the idea of locating his door 
knob on the inside of the door, the alleged (and 
assumed) advantage being that a person could 
not reach the knob from the outside. Door knobs 
which would rotate only one way and located on 
the inside of a door to facilitate opening of the 
door were old prior to the second invention, and 
the specific knob of course, was old in A’s patent 
of 1900. However in addition to the double rota¬ 
tion feature which was common to both A’s 
outside and inside knobs, the mounting of the two 
way rotating knob, on the inside of the door 
involved certain features not present in the 
mounting of the outside knob. So when the out¬ 
side knob patent was about to expire A filed an 
application and obtained a patent, the claims of 
which recited various elements of the features 
incidental to the inside arrangement. 

After the grant of the second patent B decided 
to put on the inside of a door a knob having the 
two way rotative movement but having a different 
mounting from that employed by A on A’s inside 
knob. Thereupon A sues B claiming that as he, 
A was the first to use a two-way door knob on the 
inside of a door the claims of the patent regard- 
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less of the limitations incidental to the inside 
mounting must be construed to cover any two-way 
knob mounted in any way on the inside of a door. 
We do not think A’s contention is sound. 

In the present case counsel for Rowley brushes 
the Dr. Rome Leg and Bauer Leg prior art aside 
because the rotating (two way) movement of the 
Rowley expired patent is lacking. 

It seems to have been more or less common 

knowledge that it was old practice prior to 

Rowley’s Patent in suit to control a lower leg 

section of an artificial limb by means of an inside 

■shoulder suspender connection to the lower leg. 

However as comparatively few such devices were 

made and as these all seem to have bee;i made 

prior to 1900, and as Rowley brought this suit 

eighteen years after his alleged date of invention 

it was naturally extremely difficult to trace 

owners or makers. Artificial limbs have only 

been standardized in very recent years, prior to 

which most legs were more or less special jobs 

and particularly in so far as control features 

were concerned. Probablv Farrier of Milwaukee 

* 

made the Bauer type long prior to 1900 but this 
we have been able to prove only by inference. In 
any event defendant has proven by two unim¬ 
peached witnesses (Bauer and Forster) that the 
Bauer inside control limb was in existence in the 
year 1900 and other witnesses (Bauer’s mother 
and sister and one Kinstzler) corroborate the 
principal witnesses in many particulars, mainly 
as to the fact that the Bauer leg contained a 
bucker or equivalent device which was operable 
from the suspenders. 

The Dr. Rome leg was made in 1891 by J. E. 
Hanger, Sr., the founder of the defendant’s 
business, but as Dr. Rome testified he never 
brought the leg back to the Hanger Company for 
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repairs or for a new leg until long after this suit 
had been filed, its existence was unknown to 
appellant until then. How many legs of this type 
were made we are unable to estimate, but at least 
one was in every day use for thirty years. 

A word as to the appellant’s witnesses and 
how counsel got in touch with them. 

Both Mr. McCarthy Hanger and counsel were 
constantly on the alert for one of these old inside 
control devices which they had hearsay knowledge 
of back of 1900. Some time in the summer of 
1919 Mr. Hanger mentioned the matter to Mr. 
Guy Forster, an artificial limb manufacturer of 
Cincinnati who worked for is uncle, Jack Forster, 
a limb maker in that city from 1901 or 1902 until 
his uncle’s death in 1905, when he and a Mr. 
Johnson took over the business. Hanger was 
looking for a so-called Farrier steel tubing check 
which pierced or was pierced by the knee bolt and 
was connected up on the inside of the leg with a 
suspender, but Forster was unable:to help him. 
Guy Forster next saw Mr. Hrniger in St. Louis at 
a convention in April 1920, and Forster agreed 
to look up one or two of his uncle’s old customers 
for the purpose of locating an old type of inside 
control limb which he knew his uncle had made a 
few of. However, Forster was unable to locate an 
actual livib but upon learning that evidence as to 
the existence of such a limb was desirable looked 
up Joseph L. Bauer, secretary of the Cigar 
Makers Union of Cincinnati whom he knew to be 
a former wearer of such a limb as Forster had 
repaired it. He found that Mr. Bauer would 
testify and wrote Mr. Hanger June 3, 1920 in 
order to refresh Mr. Hanger’s mind as to the old 
Forster structure (Bauer leg): He made a sketch 
and a cardboard model cut out from his own and 
from the recollection of Mr. Bauer and also from 
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his recollection of a show window model which 
was in existence up until ten years ago. Judging 
from the date stamped on the sketch Forster 
either made two sketches at different times of 
which the exhibit sketch was one or else the sketch 
was mailed a week or so prior to the letter of 
June 3, 1920. They were sent to Washington and 
constituted the evidence which plaintiff desired 
to introduce at the original trial. 

The testimony of Forster shows that while he 
is somewhat uncertain as to the number and dates 
of his sketches, relying on correspondence for his 
dates, the only discrepancy in his testimony is 
cleared up if we assume that two sketches were 
made of the Bauer Leg. 

A strenuous attempt was made to tangle 
Forster up but the following quotations show that 
he was perfectly frank. It is true that instead of 
finding a complete Bauer leg as stated in his letter 
of June 3d he only found that he had the knee 
section, but there was no intention to misrep¬ 
resent and no motive for misrepresentation. Guy 
Forster testified at Cincinnati in May and 
September 1921 as follows: 

4 4 1 was first approached about the manu¬ 
facture of a leg having a form of bucker 
therein such as that shown in this speci¬ 
men in the Summer of 1919 by McCarthy 
Hanger. He came into my office one Sat¬ 
urday afternoon and told me he was hunt¬ 
ing for an old model that he understood had 
been made by the Farrier Company, who 
formerly had had a shop in Cincinnati. He 
told me at that time he was very anxious to 
get hold of one of those old models in which 
Farrier had used a piece of steel tubing 
on the harness extending to the knee— 
which extended past the knee bolt. I in¬ 
formed him at that time I couldn’t give 
him information on that leg because Far- 
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rier never talked about such a thing to me, 
because Farrier didn’t come to Cincinnati 
until about 1907, and before that he was 
in St. Louis. I advised him to find his men 
there and look for information there. He 
did not make any sketches or show me any 
sketches or pictures of the kind of leg that 
he wanted” (pp. 117-118). 

“In a letter which I wrote to Mr. McCar¬ 
thy Hanger dated June, 1920, I stated that 
I.had found a man who had had a leg made 
and sold to him in 1898 or ’99. Prior to that 
in April 1920 I talked personally to Mr. 
Hanger in St. Louis, at a convention, at 
which time the subject was brought up 
again; that was later continued by a long 
distance telephone conversation, several of 
them. It was brought up in some way 
about a leg that he had found in Pittsburgh 
that had something to do with this case. I 
told him then that the oldest thing I knew 
about, that might have any bearing on it 
was the old knee bucker. He told me at 
that time to try to find one for him. That 
was in April, 1920. During April, May 
and June it slipped my mind—passed, up 
this and passed up that, and then some time 
along in June, I got busy and looked up Mr. 
Bauer again. There was correspondence 
and telephone conversations going along 
frequently between May and June 1920, 
and then I believe, there was a trial going on 
at that time, or about to go on. Mr. Hanger 
said he would like to have the testimony in 
that trial if it would be permitted. I com¬ 
menced the making of this model which had 
been introduced here as Defendant’s Ex¬ 
hibit, Specimen Bauer leg, about a month 
or six weeks ago, made some cardboard sec¬ 
tions for it and stuck them together with 
a tack to show the working points, in 1920 
and submitted them to Mr. Hanger” (pp. 
118-119). 

“I probably did confer with Mr. Bauer 
prior to June and did confer with him be- 


fore June 1920. As a matter of fact before 
I sent the telegram of June 2, 1920, I had 
located Mr. Bauer some time previous. I 
had always—this all took place about the 
same time, early part of 1920. As to how 
many times I conferred with Mr. Bauer pre¬ 
vious to June second or showed him the cut¬ 
outs and all that, I couldn’t give any defi¬ 
nite dates. I never kept a diary of every 
action in those days. It is very possible 
that I located him before June second or 
third, or any other date along there in the 
early part of 1920. This telegram of June 
second doesn’t as a matter of fact, indicate 
a discovery made at that time. 

44 XQ 313. In this letter of June 3, 1920, 
after explaining that Mr. Jones had died 
and his family had moved away, you said, 
‘However, I have found last night a limb 
that my uncle made here with his knee check 
and control owned by a man living in town. 
He is secretary of the Cigar Maker’s Un¬ 
ion and is willing to testify or swear to 
an affidavit that this control was made and 
sold to him in 1S98 or 1899 and will furn¬ 
ish a definite date if required.’ Who is 
the party that is referred to! A. Joseph 
Bauer. 

“XQ 315. So that this letter is not correct 
in this statement, that you found him last 
night, is it? A. It is not. That letter was 
written carelessly, without expecting to be 
examined and pinned down to the letter per¬ 
fect. 

“It is my understanding that it was pre¬ 
sumed to state the facts that the Hanger 
Company were interested in obtaining 
before their case went to trial in Washing¬ 
ton” (pp 198-199). 

4 4 My letter of May 5th, in the second par¬ 
agraph, clearly indicates, that at the time I 
wrote this letter I had found a device em¬ 
bodying the characteristics described. The 
facts are I located the man who had worn 
that kind , of a limb and knee of the limb, 


and the letter is not written correctly ac¬ 
cording to facts. 

“The letter was written incorrectly by be¬ 
ing written as it is. It was written for the 
purpose of conveying the facts and it was 
intended that the recipient of this letter 
should take the letter to convey facts. I 
did not find the leg as a matter of fact. 

“XQ 346. Then the letter isn’t truthful is 
it? A. No. 

“XQ 347. The letter goes on to state: ‘If 
necessary I can make a rough sketch of the 
same.’ What kind of a sketch were you 
going to make? A. One similar to the ex¬ 
hibit. 

“XQ 348. Did you ever make it? A. I 
believe I did. 

“XQ 349. Where is it? A. That’s it. 

“XQ 350. The one that has been offered 
in evidence here, Plaintiff’s Exhibit Bauer 
Leg? A. That is the only one I have in 
mind as having made” (p. 200). 

“XQ 407. Inasmuch as you had known 
Mr. Bauer so long and had repaired his leg 
so many times, and knew the construction of 
his alleged original leg so well, how does 
it come that it took you so long to discover 
Mr. Bauer? A. I didn’t have to discover 
him. I knew where he was all the time 
since 1919. 

“I lost track of him a few years, I 
made him the'new limb in 1918. When Mr. 
Hanger talked to me this Bauer construc¬ 
tion was in my mind. He wanted a leg; 
he didn’t want a man that had one. I was 
hunting for a leg. I described Bauer’s leg 
to him by word of mouth, at St. Louis and 
when he was in Cincinnati one time. I gave 
him as good a verbal description as I could 
at that time I was talking to him. It didn’t 
seem to impress him, he wanted a leg—that 
was his words—he wanted to get a leg to 
show it. I knew the Bauer leg had been 
destroyed. I knew that Mr. Bauer could 
testify that he had worn it but I didn’t think 
that would be sufficient” (pp. 202-203). 




“XQ 424. Isn’t it a fact Mr. Forster, that 
when you called up Mr. Hanger on the tele¬ 
phone on June second he wanted you to send 
him a telegram and a letter, stating that 
you had just discovered this limb, that he 
would need that to make a showing in court 
in support of statements w 7 hich he intended 
to make, showing that they had just dis¬ 
covered this alleged piece of evidence? A. 
Absolutely not. 

“XQ 425. If, then, that was not the re¬ 
quest, w’hat w’as the necessity of waiting this 
letter of June third wiien you had pre¬ 
viously disclosed to Mr. Hanger all that you 
knew’ about it? A. To make clear to Mr. 
Hanger’s mind wiiat our former conversa¬ 
tion had been about it. 

“When w’riting the letter of June 3,1920, 
I undoubtedly had just called on Bauer, 
either telephoned the Cigar Union or per¬ 
sonally, and he had consented to give testi¬ 
mony in it. I didn’t know w’hether that 
w'as all he w’as willing to testify or not. It 
w’ould have been a simple matter to advise 
Mr. Hanger that Mr. Bauer w’ould have 
given testimony. The letter is not exactly 
in accordance with all the facts, but the sole 
purpose of the letter wras to give to him first 
hand information w’hether Mr. Bauer w’as 
willing to testify or not” (p. 203). 

Question of Abandoned Experiment 
and Inoperativeness—Bauer Leg 

In view of the attempts on the part of appel¬ 
lee’s counsel to keep the full sized reproduction 
of the Bauer leg out of Court and furthermore in 
view’ of the technical objections raised because 
of the trivial change made in the model to suit the 
wishes of the demonstrating witness Graham, this 
piece of evidence apparently affects the Rowiey 
Patent at least in the eyes of counsel for appel¬ 
lee. If it is of no value as evidence, because 
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inoperative, and not a part of the prior art, 
because only one device was made, and is an 
abandoned experiment because Forster did not 
manufacture others or see that someone else did 
as counsel urged before the lower court why did 
counsel for plaintiff so strenuously try to prevent 
a demonstration on the trivial charge that the 
model had been tampered with? 

Bauer has testified that he wore his leg for 
about four years and that it gave good satisfac¬ 
tion. He had worn it for a much shorter time, 
with good satisfaction, he would have disproved 
the contention of abandoned experiment. He did 
not get a new or modified leg at the end of four 
years every day use, because his old leg was 
inoperative, but because the shin section had 
given away and because of the noise which the 
bucker made. 

Rowley tested out his inside control just the 
once in 1900 and then discarded it for six years, 
the Bauer and Rome legs were in use during this 
interim of inactivity but Rowley contends that his 
experimental test was not an abandoned exper¬ 
iment while the Rome and Bauer legs were such. 
Rowley was a manufacturer and in a position to 
make and sell but after a test of the invention of 
the patent in suit he decided to continue making 
the outside control type and did so continue for 
six vears. It is not believed that the element of 
abandoned experiment enters into the Bauer or 
Rome evidence. 

Jack Forster was not a large manufacturer, he 
had a small shop making possibly a leg a week in 
addition to his repair work. It is no doubt true 
that he made very few of the Bauer type of leg, 
but a device after being worn for four years 
cannot be held to be an abandoned experiment or 
an inoperative device because only one or two 
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were made and because the wearer decided at the 
end of that period that he wanted to wear a dif¬ 
ferent device. 

It is thought the Lower Court gave too much 
weight to the fact that the Bauer and Rome legs 
were not proven to have gone into wide use when 
holding that the Rome and Bauer leg evidence is 
not sufficient to 

‘ 4 show a use of these devices in such a 
manner as to render the knowledge of this 
invention accessible to the public.” 

At least one example of each construction was 
worn publically for years with no attempt at sec- 
recv. Thev were available to anyone who cared 
to apply to Jack Forster before his death or to 
J. E. Hanger before the latter’s death or in fact 
anv manufacturer would have built them to order 
upon request (Dr. Rome purchased a new leg 
in 1920 from defendant). The legs themselves 
represented a complete and successful reduction 
to practice and actual commercial use. At least 
one leg of each type was made and sold and used. 
Whether any additional legs were or were not 
made this record does not positively show. 

The fact that Dr. Rome after a month’s wear 
of the Hanger Hickory lever inside control leg, 
insisted on replacing it with the control which he 
had been wearing for thirty years in his exhibit 
leg, indicates that the Rome leg must have advan¬ 
tages. Furthermore the fact that Dr. Rome after 
thirty years came back to the Hanger Company 
and obtained a new leg proves that the invention 
was accessible to the public. Dr. Rome is as much 
a part of the public as anyone and has the same 
rights. As a matter of fact the Hanger Company 
is about to adopt the Rome leg as a standard 
construction, as an addition to its line. Accord¬ 
ing to contentions previously made in the record 


by counsel for appellee, appellant is not acting 
within its rights in making the leg which appel¬ 
lant put out in 1891, nine years before Rowley 
claimed conception and fifteen years before 
Rowley filed his application. 

We thoroughly agree with the decisions relied 
upon by plaintiff before the lower court on the 
question of Public Use and abandoned experiment 
but disagree with plaintiff’s interpretation of 
them. These cases all relate to instances where 
the user did not appreciate or recognize the util¬ 
ity of the device or process. Surely Rome and 
Bauer were fully alive to the fact that the limbs 
they wore for years had certain advantages. 
There is a distinct difference between a case 
where an inventor tests out a device and then 
drops it, and one where the device is actually sold 
and goes into public use. 

It is fundamental that to invalidate a prior pat¬ 
ent a public use must be proven beyond a 
reasonable doubt and must be an effective 
disclosure to the public. Can it be urged that the 
Rome and Bauer legs have not been proven 
beyond a reasonable doubt? Even plaintiff does 
not seriously contend this. Can there be any 
doubt but what a complete and effective disclos¬ 
ure has been made to the public? Rome wore his 
leg for thirty years and Bauer for four years. 
But disregarding these devices as being sufficient 
to invalidate the Rowley Patent, they are as much 
a part of the prior art as any patent cited, and 
of necessity limit Rowley in scope right down to 
the structures described in his claims. Prac¬ 
tically all the decisions relied upon by Appellee 
before the Lower Court relate to interference 
proceeding as between rival inventors where two 
or more contestants claim priority to the inven¬ 
tion in issue, and the Courts naturally uniformly 


decided that the one who conceived first but who 
secreted his invention, or who after testing it out 
discarded it for years and failed to do anything 
with it, was not entitled to prevail over a later 
inventor who in the meantime put his invention 
into use. The Bauer and Rome legs were commu¬ 
nicated to the public (Bauer and Dr. Rome) and 
went into instant and continuous public use. No 
invention after continued and successful reduc¬ 
tion to practice can be presumed to be an aban¬ 
doned experiment. Furthermore one continued 
successful use such as has been proven is effective 
as limiting or invalidating claims to a later pat¬ 
ent. See the following decisions: 

Consolidated Fruit Jar Company vs. 
Wright, 94 U. S., 94; 

National Cash Register Company v. 
American Cash Register Company, 
178 Fed., 80; 

Egbert v. Lippmann, 194 U. S., 336; 

International Tooth Crown Co. v. Gay¬ 
lord, 140 U. S., 58; 

Virginia-Carolina Peanut Picker Co. 
vs. Benthall Machine Co., 241 Fed., 
89. 

This question of public use is well settled, it is 
merely necessary to show one bona fide use by a 
single person. If the invention is a garment it 
must have been worn by some person but of 
course, not merely for experimental purposes. 

In the case of Consolidated Fruit Jar Company , 
2 Wright, 94 U. S., 94, in which the case of 
National Cash Register Company v. American 
Cash Register Company, 178 Fed., 80, was 
referred to, the Court held: 

“To constitute ‘public use’ it is not ne¬ 
cessary that more than one specimen of the. 


thing invented should have been publicly 
used.” 

Egbert v. Lippmann, 104 U. S., 336: 

“Nor is it necessary that more than one 
person should have known of that use.” 

Egbert v. Lippmann, supra & International 
Tooth Crown Co. v. Gaylord, 104 U. S., 58: 

“And it is not necessary to public use 
that the article used could have been seen 
by the public eye, if the ordinary use of such 
articles is veiled from view-.” 

“Corsets made by inventor and presented 
to person who used them for series of years 
before application vras filed, held, patent 
vras invalidated by such use.” 

The Dr. Rome and Bauer exhibit legs are just 
as much a part of the prior art as though patents 
had been obtained for such inventions thirty odd 
and twenty odd years ago respectively, and such 
patents vrere now offered in lieu of the actual 
limb (in the case of Rome) and the reconstructed 
limb (in the Bauer case). These limbs were not 
merely abandoned experiments—they were used 
successfully for thirty and for four years respect¬ 
ively, and a new Rome leg identical with the one 
of record in this case was being worn by Dr. 
Rome on the day he gave his testimony in May 
1922. Appellee only learned of the existence of 
Dr. Rome w^hen he came in with his 1891 exhibit 
leg for the purpose of getting a new one. We 
can’t presume from the fact that defendant has 
been able to prove the existence of but one or two 
such limbs that their use vras discarded because 
they did not prove successful. Many more such 
devices may have been made and used (and prob¬ 
ably were) but it is not necessary for defendant 
to prove this. The burden is on plaintiff to prove 
the contrary, if there is anything to this theory 


of abandoned experiment. Counsel was informed 
by Dr. Rome that he was instrumental in his 
brother-in-law- purchasing a leg identical with his 
own in the early nineties. As w-e discovered that 
this man was dead and that his leg had been 
destroyed, no attempt was made to get this of 
record. 

In the case of Virginia-Carolina Peanut Picker 
Co. vs. BenthaU Machine Co., 241 Fed., 89, Supra, 
the Court states: 

4 4 Where an invention has been embodied 
in a successfully operating machine its 
abandonment will not be presumed but must 
be established by clear and convincing evi¬ 
dence beyond a doubt. ’’ 

Plaintiff has submitted absolutely no evidence 
that Hanger who made the Rome leg, and Forster 
who made the Bauer leg realized that they were 
for inoperative structures or that they considered 
them unsatisfactory and therefore decided to 
make no others. No one know-s at this time how- 
many w-ere made more than twenty and thirty 
years ago. 

On this question of Public Use it should be 
noted that a Public Use even if not such a detailed 
disclosure as to totally invalidate all or any of 
the claims of a patent, such Public Use is part of 
the Prior Art and tends to limit the claims of a 
patent. 

If the limited sale of the Bauer type leg 
does not bar it from consideration, the exhibit 
device then becomes an operative illustration 
from the prior art of an inside suspender 
connected up to a back-cheek for the pur¬ 
pose of throwing the low-er leg section for¬ 
wardly. It is an operative illustration of 
a prior inside suspender connected to a lever 
having upper and low-er arms. It shows a prior 
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inside suspender connected to a member extend¬ 
ing upward from the leg section into the interior 
of the thigh section. Consequently Bauer com¬ 
pletely anticipates those claims (including claims 
6, 8 and 9) which do not specify the particular 
form of Rowley’s suspender. Bauer#would be an 
infringer of every element of claims 6, 8 and 9 if 
he were to wear in this jurisdiction the leg which 
he wore from 1900 to 1904. Claims 6, 8 and 9 
make no mention of a rotating suspender. 

This situation was entirely brushed aside by 
counsel for plaintiff on argument at recent trial 
on supplemental bill, the contention being then 
made for the first time that the invention resided 
in connecting a (1) certain specific type of 
suspender (Rowley’s expired patent) to the inside 
of a lower leg, and (2) in connecting said specific 
suspender to a hack-check. The reasoning of 
counsel for appellee seems to be that an inven¬ 
tion has been infringed and not the claims of a 
patent, and that certain claims must have certain 
limitations read out of them and others have lim¬ 
itations read into them in order to make them 
valid and infringed. There is no foundation in 
patent law for such a contention. Appellant is 
not interested in invalidating Rowley’s claims by 
the prior use devices, except when he asks the 
Court to read things into or out of the claims in 
an endeavor to include the defendant’s struc¬ 
tures, although claims 6, 8 and 9 seem to be a 
word picture of the Bauer leg. 

Rowley declined to admit that the Bauer leg 
contained a back check and contended with utter 
lack of sincerity that a back-check was not a back- 
check unless it encircled the knee bolt. Presum¬ 
ably he had in mind his back-check patent 692,360 
and was trying to show that Bauer’s back-check 
was not a back-check because it was not so 
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constructed or braced. The Hanger hickory lever 
back-check of patent 465,698, long prior to 
Rowley’s patent does not encircle the knee bolt, 
yet no one can say, this hickory lever is not a 
back-check. See the following from the record. 

140. Have you any objection to ad¬ 
mitting on the record that the so called 
bueker in the miniature Bauer leg performs 
the double function of a bueker and a back 
check? A. I have. 

“XQ 141. What is the basis of your ob¬ 
jection ? A. Because it has a suspender at¬ 
tached to it which cuts out the bueker func¬ 
tion. It was originally intended to prevent 
the knee flexing in either direction. 

“XQ 142. Then if the bueker function is 
cut out it still has the function of a back 
check, is that so? A. I do not say so. It 
it not a back check proper. 

“XQ 143. But it serves the purpose of a 

back-check, does it not, when the bueker 

function is cut out as vou describe? A. In 

* 

the same manner that a cord would” (pp. 
165-166) % 

“Q. Will you point out the back check in 
this full sized reproduction of the Bauer leg 
(handing leg referred to to the witness) ? 
A. I do not see any back check here. 

“Q. Is there a back check in the Rowley 
Patent in suit? A. There is. 

“Q. There is no back check in the Bauer 
leg? A. No; it has the same office or the 
same purpose as the cord. 

“Q. What has the same office or the 
same purpose as the cord? A. The so- 
called “bueker.” 

“Q. I have not said anything about a 
“bueker,” I am asking about a back-check. 
A. Well, that is not a back-check. 

“Q. I did not ask you whether the 
bueker was a back-check, but I asked you 
to kindly point out the back-check in the 
Bauer leg. A. There is not any back-check 
there. 


“Q. Is it necessary for all artificial 
limbs for above knee amputations to be 
provided with a back check in order to 
make them operative? A. No, sir; it is 
necessary that they should have a detent to 
prevent their flexing to the rear as well as 
forward, but the detent may be a cord. 

“Q. Would you call this so-called “buck- 
er” a cord? A. It operates in the same 
office—the same way as the bucker. 

“Q. Does it operate in the same manner 
as a back check? A. No. 

“Q. Why not? A. The back check is in¬ 
variably attached to the knee bolt and into 
the back of the shin section and prevents 
rearward flexion by the end of the knee con¬ 
tacting with the space on the back check, 
between the upper end of the leg section and 
the knee bolt” (pp. 225-226). 


QDr. Rome Leg* 

As there was no cross-examination and no 
witnesses in rebuttal, it is contended that the tes¬ 
timony of Dr. and Mrs. Rome must be accepted 
as proving the existence and continued use of this 
leg from 1891 up until about two years ago when 
Dr. Rome ordered a new leg with the identical 
control. 

The lever (segmental projection) mounted on 
the knee bolt, and to which the suspender is 
connected swings with the knee bolt in the iden¬ 
tical manner that the Rowley back-check swings 
with the knee bolt—they move in unison in each 
structure but in neither is the lever (member to 
which the suspender is attached) fixed to the knee 
bolt. This device is of importance as showing 
that Hanger had a perfect right to connect up an 
inside suspender with a lever mounted on the 
knee bolt, the lever in turn being connected by 
some “intermediate means” with the leg section 
for throwing the latter forwardly by a hunching 
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movement of the shoulders. At the trial on orig¬ 
inal bill counsel for Plaintiff urged very forcibly 
by analogy that this construction was an infringe¬ 
ment of the Rowdey Patent, and even went further 
in contending that the lever on the knee bolt of 
appellant’s constructions could be disregarded— 
that any inside connection between the suspender 
and the lower leg section was an infringement. 

A pertinent question for the Court to consider 
is the following: 

(a) Would it require invention on the part of 
the average mechanic or person skilled in the art, 
having the following prior art before him to 


construct the Rowley leg 
Morris Patent 803,922 

Winkley 4 4 371,239 

Rowley 44 644,464 

Reichenbach 44 41,238 

Legran 4 4 52,057 

Frees • 44 401,426 

Palmer 4 4 6,122 

Hanger 4 4 4 65,698 

Rowley 44 6 92,360 

Collins 4 4 295,675 

Dr. Rome leg. 


Outside rotating sus¬ 
pender control. 

Outside rotating sus¬ 
pender support. 

Outside rotating sus¬ 
pender control. 

Inside control (ques¬ 
tionable) 

Inside control (ques¬ 
tionable) 

Inside control (ques¬ 
tionable) 

Lever arm fixed on 
knee bolt. 

Hickory lever back 
check. 

Back check encircling 
knee bolt. 

Dfdt’s suspender inside 
support. 

Inside suspender con¬ 
nected to lever arm 
(segmental projection 
on the knee bolt). 



Bauer leg . Inside suspender con¬ 

nected to a lever arm 
(back-check) in turn 
connected to lower leg. 

Sexton Leg experimental Tests. 30 or 40 back 
checks made in 1900. 

(b) If the foregoing question is answered in 
the affirmative and the Appellate Court decides 
that it vrould not be within the skill of the 
ordinary mechanic to make the Rowley structure, 
but that it would require inventive genius to work 
it out, the next question is, wherein does the 
invention reside. If in Rowley’s specific con- 
strwction, should he not be limited to that 
construction? On wffiat theory can a specific 
invention be expanded to cover other structures 
which do not fall wdthin the terms of the claims. 
If there is broad invention in the Rowley Patent 
and the patent contains broad claims which 
defendant infringes then it is respectfully con¬ 
tended that the Lower Court should have held 
that the broad claims were infringed, and not the 
specific claims, there being no necessity to expand 
the terms of the specific claims in order to 
support a holding of infringement of such specific 
claims. The Lower Court in holding that specific 
claims 6, 8 and 9 are infringed by Plaintiff’s 
Exhibit 3 and failing to hold claim 2, 3, 11 and 12 
infringed by this device would seem to have taken 
a reverse position to the one just advanced. 

Another question which when studied throws 
considerable light on the question of infringe¬ 
ment is as follows: 

Assuming Hanger (defendant) having all the 
prior art just referred to before him with the 
exception of the Rowley Patent in suit, which we 
will assume was invented -later, could defendant 
obtain claims different from the claims of its 
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(Defendant’s) patent 1,247,673! If the Court 
will endeavor to draw claims around the ten (10) 
prior patents and the Rome and Bauer legs, it is 
believed the Court will find that the only claims 
which can be drawn are the eight claims of the 
Hanger Patent, limited to the adjustable lever 
and bifurcated back check arrangement—admit¬ 
tedly very specific claims. This being true can 
the claims of Hanger Patent be given such scope 
as to include the different suspender and the 
different back-check of the Rowley Patent assum¬ 
ing the Rowley Patent to be of later date than 
the Hanger Patent! Hanger obtained claims to 
his specific arrangement of adjustable lever and 
his specific manner of bracing his back-check so 
as not to interfere with the adjustment of his 
lever arm, but he clearly could not prevent 
Rowley from using his (Rowley’s) specific sus¬ 
pender and combined lever and back-check. 
What is true of one inventor should be true of the 
other when positions are reversed. 

Rowley obtained his patent because of tus 
specifically novel suspender and back-check 
arrangement, and should not be permitted to 
expand to cover a different and old form of 
suspender connected to an adjustable lever arm. 

Rowley contends defendant pirated his inven¬ 
tion. But where did Rowley get his ideas which 
led to his invention? He had constructive notice 
of what had been done in the prior art. He is 
chargeable with knowledge of his own and other 
prior patents, also with knowledge of the Dr. 
Rome leg and the Bauer leg. It is reasonable to 
assume he got his ideas from Jack Forster or J. 
E. Hanger, or that he had knowledge of the old 
Farrier type of steel tubing back-check inside 
control. If he and his attorneys did not know 
that inside controls were old why did not Rowley 


insist upon basic claims to the inside control? 
Some of his claims are much broader than others, 
but they- are all limited to structural features 
which defendant does not employ, and none of 
them are directed broadly to an inside control . 
Does this not seem strange in view of the rec¬ 
ognized ability and agressiveness of attorneys 
for plaintiff? As drawn, defendant does not 
infringe a single claim. If expanded to include 
defendant’s structure these claims encounter the 
prior art including the Rome and Bauer struc¬ 
tures, assuming the Rowley claims are valid when 
strictly construed. 

The purpose of the patent law and patent office 
practice in permitting an applicant to describe 
his invention in a large number of claims , is to 
clarify rather than becloud the invention. The 
inventor first draws broad claims—as broad as 
he can get—and then whittles these broad claims 
down until he describes his exact structure. 
However when an applicant has, as counsel 
admits in this case, obtained both broad and 
specific claims he must stand on the claims 
individually . Certainly the specific claims should 
not later be expanded by “reading things out of 
them” in order to make them as broad as the 
other broad claims . Neither should the Court 
16 read things into” the broad claims in order to 
reduce them to the limited scope of the specific 
claims, as contended before the Lower Court by 
counsel for plaintiff. 

Plaintiff contends that it has obtained both 
forms of claims, that is, that some of its claims 
are sufficiently broad to cover any inside control; 
also that it has obtained specific claims to its; 
structure. If the broad claims cover any kind of 
an inside control why does plaintiff ask the Court 
to expand its specific claims? What is the need 
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for obtaining claims of different scope if this rad¬ 
ical and totally unsupported contention has 
merit. In reality the claims of a patent are in 
effect separate and distinct patents and they are 
only expanded by the Courts where the inventor 
having invented something broadly new has 
failed through inadvertence or neglect or other- 
vise to obtain adequate claims. But having once 
obtained claims which cover the alleged invention 
“in its broadest aspect” (argument of counsel 
for plaintiff), plaintiff is certainly in a poor 
position to ask that its specific claims, which are 
its broad claims paired down, be expanded. 

Counsel for plaintiff apparently has attempted 
to becloud the invention. He first argues that the 
patent in suit represents a pioneer invention, then 
switches to the theory that it accomplishes a 
certain thing, in a specific way, by means of a 
specific construction, but always urging that 
Rowley is entitled to have his claims interpreted 
in the same manner, that an inventor of a basic 
idea would be entitled to have his claims 
construed. 

Now, what basic invention is involved in the 

Rowlev Patent in view of the Dr. Rome and 
* 

Bauer legs? 

Counsel for plaintiff called attention to the 
Court that during the demonstration of the Bauer 
leg by witness Graham, that the rotating shifting 
movement was not present, but that the suspend¬ 
ers seemed to saw over the shoulders. This may 
be true but even then it does not explain the 
Lower Court’s holding of infringement of those 
claims (6, 8, and 9) which contain no reference 
or limitation to this rotating feature. This same 
feature is present in the outside control patent 
644,464. 


Commercial Success 


Great stress was laid before the Lower Court 
upon the wide use of the Rowley invention of the 
patent in suit. This point however does not ap¬ 
pear to be 'well taken as it would only apply force- 
ably where the validity of the patent was the 
principal issue, or where the patented device was 
being closely copied. In the instant case, Appel¬ 
lant’s main contention is that the claims of the 
Rowdey Patent are not infringed when these 
claims are fairly construed in the light of the 
Rowley specification and the prior art, even elim¬ 
inating absolutely the Bauer leg and Rome leg 
prior art devices as being inoperative or as being 
abandoned experiments. 

The fact that a great many inside control de¬ 
vices have gone into use has been urged by plain¬ 
tiff as evidence of invention. Conceding this to be 
true, it is no reason why the measure of invention 
or protection conceded by the Patent Office should 
be expanded so as to cover prior devices or non 
infringing later devices. The claims of the 
Rowley Patent are either totally anticipated by 
the Rome, Bauer, Rowdey and other prior art 
devices or else they are limited to his peculiar 
construction, any range of equivalents causing 
said claims to encounter the prior art. 

However the question of commercial success or 
wdde public use has little or no weight when it 
comes to considering pertinent prior art. The 
prior art is not to be lightly passed up, and Row- 
ley held to be the first to conceive or make an “in¬ 
side control simply because he has testified that 
targe numbers of “inside control” devices have 
been marketed since his patent issued. Forster, 
a manufacturer of Cincinnati testified that he 
makes as many “outside control” limbs as he 


makes of the 44 inside’’ type. Rowley also tes¬ 
tified that he is now making both types. Hanger 
makes both types, many users preferring the out¬ 
side to the inside control arrangement. 

Since the trial of this case three important de¬ 
cisions bearing on the question of commercial suc¬ 
cess and other issues raised in the instant case 
have been handed down. 

The first is the case of Fore Electrical Mfg. Co. 
et al . v. St. Louis Electrical Works et al. 280 Fed., 
49, decided by the U. S. Circuit Court of Appeals— 
Eighth Circuit. 

In this case plaintiff sued on patent No. 1239249 
for an improvement in rectifiers. Defendant’s al¬ 
leged infringing structure was being manufact¬ 
ured under defendant’s patent 1247759. The in¬ 
ventions were substantially the same but there 
were differences in structure and mode of opera¬ 
tion. The Court in holding for defendant made 
three very important rulings. 

1. 4 4 Held not infringed by the device 
covered by the 'VVehmeier Patent No. 
1247759, the proof not showing that the 
means and manner of accomplishing the 
result are equivalents or the mode of op¬ 
eration the same.” 

Rowley has offered no expert testimony tending 
to show that the Hanger device is the equivalent 
of the Rowley device in the means and mode of 
operation employed in throwing the leg for- 
wardly. He apparently did not attempt to do 
this because it was unnecessary upon the theory 
that his invention was basic and entitled to a 
broad range of equivalents. But the record shows 
his invention to be a most specific one. On this 
point appears the second ruling: 

2. 4 4 In a suit for infringement of a patent 
by a device manufactured under a subse- 


quent patent, defendant’s patent is pre¬ 
sumptively valid and noninfringing, and 
the burden is on plaintiffs to overcome the 
presumption.” 

Defendant manufactures strictly in accordance 
with its patent and the presumption is that it is 
maufacturing an improvement over the Rowley 
Patent, also one which differs from Rowley and 
the prior art and which does not infringe the 
Rowley Patent This presumption has not been 
overcome although an attempt was made to prove 
that the adjustability feature of the Hanger lever 
arm had no utility. 

The third important ruling in the above case 
in which the Court referred to the case of Sander 
v. Rose 121 Fed., 835, decided by the same Court, 
is as follows: 

3. 4 4 When two inventors have each 
adopted the substantial features or elem¬ 
ents of an earlier invention making, respec¬ 
tively, but slight changes in or improve¬ 
ments upon the earlier device, each will be 
limited to his own specific form of device; 
and, if there are differences therein, neither 
device will be held to be an infringement of 
the other.” 

Both Rowley and Hanger have made slight 
changes in or improvements upon the prior art. 
The Hanger Patent if earlier than Rowley would 
not be infringed by the device of Rowley Patent 
and the positions being reversed the Rowley 
Patent is not infringed by the Hanger patented 
device. Each inventor should be free to make his 
own specific improvement. 

The second decision to which it is desired to 
call attention and which was rendered after the 
hearing in this case is Thomson Spot Welder Co. 
v. Ford Motor Co. 281 Fed. Rep., 680 (U. S. Cir¬ 
cuit Court of Appeals—Sixth Circuit). 


Suit was brought against the Ford Co. for 
infringement of the well-known Harmatta Patent 
No. 1046066 of 1912. This patent contains basic 
claims to a method of uniting two pieces of metal, 
consisting in pressing them together while pass¬ 
ing a heating current from one to the other and 
localizing the current and heating in spots. The 
patent had previously been held valid and 
infringed in the First Circuit (an appeal is pend¬ 
ing before the Supreme Court of the United 
States). Also the invention has come into 
universal use, users thereof either paying tribute 
or standing suit as did The Ford Company. 

The following quotations, from the Court’s 
decision have a bearing on the question of 
“abandoned experiment” raised by plaintiff 
against the Bauer and Rome prior art. It 
appears that one Reitzel had previously made a 
few “spot 'welds” by a somewhat different 
method (in reality they were Butt welds). The 
Court held that this prior and somewhat similar 
method even though not a commercially practical 
experiment and even though this prior use was 
an abandoned experiment it nevertheless “dis¬ 
credits inventive quality” in wrhat Harmatta did 
several years later, as follows: 

“It, however, convincingly appears in 
the record before us that in 1898 (and 
about five years before Harmatta’s applica¬ 
tion) Rietzel, while in the employ of plain¬ 
tiff’s predecessor, in several instances 
successfully joined two pieces of lapped 
metal at isolated spots by means of a 
Thomson butt-welding machine.” 

“Assuming, for the purposes, at least of 
this opinion, the correctness of the conten¬ 
tion that these spot welds, while satisfac¬ 
tory and successful, were not considered 
by Rietzel a commercially practical experi¬ 
ment, and did not amount to a reduction to 
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practice within the meaning of the patent 
law, or became an abandoned experiment, 
Rietzel’s experience strongly discredits in¬ 
ventive quality in what Harmatta did 
several years later, including his disclosure 
of the use of pin-electrodes.” 

On the question of commercial success the 
Court had this to say: 

“It follows, in our opinion, from what 
has been said, that the effect of the great 
commercial success of the Harmatta inven¬ 
tion in the hands of plaintiff is entitled to 
little weight upon the question of invention, 
even were that question otherwise in doubt, 
which we think it is not. 

The third decision referred to is: In re Talley, 
313 0. G. 231, decided by this Court. 

This Court held in the Talley case that: 

“While commercial success is not to be 
ignored it is by no means a determining 
factor in a case where lack of invention is 
clear, and where the prior art, if consulted 
by him, would have taught him how to over¬ 
come his difficulties. ’’ 

It is not the contention of counsel for appel¬ 
lant that the Rowley invention lacks invention, 
but that it lacks broad invention, and furthermore 
that broad invention not being present, mere com¬ 
mercial success is not sufficient to warrant, by ex¬ 
pansion, the placing of a specific invention on a 
plane with a broad invention. 
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Question of Leverage 

Plaintiff alternately contended before the Court 
below that the invention of patent in suit resides 
in the inside control broadly; then that it resides 
in a rotating shifting suspender connected up on 
on the inside and lastly any inside connection 
which provides ample leverage. The Bauer leg 
evidently provides ample “leverage.” The wit¬ 
ness Graham, demonstrated he could readily per¬ 
form the “stunt” of controlling the leg from a 
setting down position and plaintiff contends this 
indicates the presence of remarkable leverage. 
Dr. Rome gave a demonstration in which he il¬ 
lustrated that he had ample control over his leg 
due to the leverage obtained. It is true defend¬ 
ant has not given demonstrations to illustrate how 
the Bauer and Rome leg will act in “snow and 
high grass, walking up and dowm stairs and over 
railroad ties” but we only have the unsupported 
statements of Rowley that his patent in suit gives 
satisfactory results under such conditions. Fur- 
thermore, his patent is absolutely silent on this 
question of leverage. The Dr. Rome leg has a 
projection loosely mounted on the knee bolt which 
will give ample leverage and in fact provides ex¬ 
actly as much leverage as we find in the device of 
Rowley’s Patent. 

In concluding this part of defendant’s brief 
and before discussing the testimony may counsel 
respectfully suggest to the Court that in the event 
the Rowley Patent is held to be infringed, it is 
of vital importance not only to defendant but to 
the entire Artificial Limb Industry that they be 
advised as to just wherein the invention of the 
patent in suit resides. 

As the claims stand, and in the light of the 
art cited during prosecution before the Patent 


Office (entirely disregarding the Bauer and Rome 
devices) the claims are quite clear in defining the 
Rowley’ invention but if expanded, it then 
becomes necessary to inquire, just wherein the 
Rowley invention resides; what was the broad or 
specific thing which he gave to the world, which 
others may not use? 

Testimony of Defendants 9 Witnesses 

Guy Forster. 

Guy Forster testified that he went to work for 
his uncle in 1901 and became acquainted with 
Bauer in the early part of 1902 and indentifies 
Bauer ’§ model leg as the same in principle of con¬ 
struction and operation as the original Bauer leg 
(p. 110). He further states that the original leg 
was destroyed with the exception of the aluminum 
knee which was retained in his possession. The 
operativeness of the miniature Bauer leg was 
clearly demonstrated by Forster and he further 
testified that the model in his uncle’s show case 
was of same construction (p.lll). He identified 
the original aluminum knee section of the original 
Bauer leg “on account of the steel pin that was 
through the back of it for the bucker to hang on” 
(p. 114). 

In 1903 or 1904 Forster removed the combined 
bucker and back-check from Bauer’s leg because 
it was noisy and a new shin section and harness 
were put in. Forster also definitely states that 
when Bauer first brought the limb to him to be re¬ 
paired the suspenders were connected just as 
shown in Bauer exhibit leg (p. 113). 

When Guy Forster started to work for his uncle 
in 1901 the former had discontinued using an 
aluminum knee such as was used in Bauer’s 
leg and was then using a wooden knee, 
and consequently Guy Forster naturally would 
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be impressed with the construction of the 
Bauer leg. He was also quite naturally impressed 
with the combined bucker and back-check con¬ 
struction and suspender control for the bucker 
as well as lower leg section, this leg being 

the only one similar to the window exhibit 
* 

which he had ever seen. If other legs of 
this type were made by Jack Forster before 
Guy went to work for him they were made 
in some other locality—Milwaukee or Chicago— 
and consequently were not brought into the Cin¬ 
cinnati shop for repair (p. 114). Furthermore 
Bauer purchased the first thigh limb that Jack 
Forster made in Cincinnati. He had discontinued 
making this type when Guy Forster went to work 
for him because of the objectionable noise made 
by the bucker (p. 112). Guy Forster’s impres¬ 
sion was that Farrier of Milwaukee made the 
bucker type of inside control in the 1890’s (p. 
114). Jack Forster was formerly with Farrier, 
presumedly got his idea from Farrier, and no 
doubt Rowley got his first knowledge of the inside 
control from Forster or Farrier or even J. E. 
Hanger, Sr. who made the Dr. Rome leg. 

Counsel for plaintiff contributed page after 
page of record on cross-examination of Forster 
in an attempt to prove that the Bauer exhibit leg 
was inoperative but this of course all goes to 
for naught in view of the demonstration by wit¬ 
ness Graham. 



Bauer’s Testimony 

The testimony of Joseph Bauer is most con¬ 
vincing. He was more or less hostile, refusing to 
give an actual demonstration, and was reluctant 
to testify at all because of the fact that his labor 
union duties were exacting and required every 
minute of his time. 

The Bauer Exhibit leg, bought 12 years after 
his amputation because of the poverty of his 
family was the first leg he ever wore and natur¬ 
ally he could never forget its construction and 
operation as long as he lived. Before being shown 
the model exhibit he described its construction 
and operation perfectly in his own crude way and 
identified it as being “an identical likeness” of his 
old 1900 limb. He states that he wore this leg 
for: “four years and it gave good satisfaction” 
except that the bucker “made considerable noise” 

(p. 121). 

Regarding the operation he states (pp. 121- 

122 ). 

“The bucker was intended to prevent the 
limb buckling save the wearer from falling 
when his weight was on the leg. The bucker 
did not interfere in any way with the nat¬ 
ural walking. I thought it was a great aid. 
1 believe it was absolutely necessary in 
order to throw the lower leg section for¬ 
ward. 

“If the wearer wanted to sit down and 
there was no tension on the front shoulder 
straps, you would have to reach back and 
put that pin in and then you could sit down. 
And with the tension on the shoulder straps 
naturally pull out that bucker; it is only 
locked while there is no tension. When a 
pull is exerted on the shoulder straps, the 
lower leg section automatically comes out, 
your shoulder is naturally thrown out. The 
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connection between the lower leg section 
and the lower end of the shoulder strap 
which causes that tension to be communi¬ 
cated at the lower leg section is this con¬ 
nection which goes down through here (in¬ 
dicating), connected up in here on that 
bucker (indicating). I refer to the leather . 
straps which pass through the openings in 
. the side of the thigh section and down and 
through the hole in the bucker. 

4 4 1 would not say that I know whether or 
not any of the parts in my original limb 
were used in making the model but, this alu¬ 
minum knee looks identical if it isn’t the 
real one, it’s one just exactly like it—like 
the one I had. The model was made by 
Mr. Forster.” 

Bauer explains in his own way in many places 
throughout his testimony how the leg is operated 
by exerting stress on the shoulder strap by hunch¬ 
ing the shoulders. He is not a mechanic but 
nevertheless he thoroughly understood how his 
leg operated and why it operated as it did. He 
corroborated Forster in every essential. At page 
121 he admits Forster requested him to give an 
actual demonstration but he declined to do so due 
to indifference as to the outcome. On cross-exam¬ 
ination Bauer strengthened his testimony rather 
than weakened it. He recalled that the bucker 
was taken out in 1904 one year before his five 
years guarantee ran out and he still retained a 
grudge against Guy Forster because he was 
charged $15 for the change. He stated that when 
he called at Forster’s place to be measured for his 
leg he was shown a sample leg, and that it 
contained a bucker, and that the suspender was 
connected to the bucker as in the exhibit device. 
This corroborates Forster as to the existence of a 
model. 

To summarize, we think it is safe to assume 
that a study of the record will convince the Court 



that the Bauer leg was made and successfully 
used as early as the year 1900. Furthermore that 
the model offered in evidence is a substantial if 
not exact duplication of the original leg. 

In support of this contention we have the evi¬ 
dence of the man who wore the leg—the first arti¬ 
ficial leg he ever bought. The testimony of this 
witness indicates that, while being desirous of 
telling what he knows about the construction of 
his old artificial leg, he was disinclined to give 
• any testimony and more or less resented being put 
to this inconvenience. Moreover, he declined to 
give an actual walking demonstration, and may be 
classed as a strictly disinterested if not. hostile 
witness. 

In corroboration of Bauer we have the testi¬ 
mony of Guy Forster, nephew of the man who 
made the original Bauer leg. Guy Forster who 
is an experienced leg manufacturer, was with his 
Uncle Jack Forster from 1901 or 1902 until the 
latter’s death. He repaired the Bauer leg or had 
occasion to handle it on many occasions up until 
the vear 1904 when he removed the bucker and 
replaced it with a knee cord. Consequently he 
had ample opportunity to learn its construction. 
When we consider the marvelous memories of the 
witnesses for Rowley on details of leg construc¬ 
tion back as far as 1900, pertaining to the Forster 
sample case leg, about the existence of which they 
could not be reasonably expected to recall, it sure¬ 
ly cannot be contended that Guy Forsters recol¬ 
lection of the Bauer leg is anything out of the or¬ 
dinary. 

Counsel for plaintiff attempted to show that 
Guy Forster was interested in the outcome of this 
suit, but failed. It is true that Rowley on one of 
his witness interviewing trips informed Forster 
long after Forster ran down the Bauer leg evi¬ 
dence that the inside control device which Guy 
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Forster was making was an infringement of Row¬ 
ley's Patent in suit. Forster has testified how¬ 
ever, that Rowley practically acquiesced in such 
alleged infringement by telling him to continue 
the manufacture of this type until he (Rowley) 
notified him to stop. However, Forster testified 
that he makes as many outside as inside suspen¬ 
der connections and has never come across a cus¬ 
tomer who preferred one to the other. Right 
here it might be well to add that every manufac¬ 
turer of legs in this country has been making off* 
and on outside and inside suspender control legs 
for years. It is common knowledge that this was 
broadly old prior to the Rowley Patent in suit 
and Rowley himself knowing this has refrained 
from suit on his patent until the present suit was 
brought purely for trade reasons. 

Other corroborating witnesses are Bauer's 
mother and sister, both of whom clearly recall 
that Bauer's leg was controlled in some manner 
from the shoulders and that this control also 
served to release some sort of a locking mechan¬ 
ism when the shoulders were hunched or elevated. 
Furthermore they remember the objectionable 
noise which the locking mechanism or member 
made at times. This testimony while not as 
strong as the testimony of Forster and Bauer, 
nevertheless clearly indicates that something in 
the nature of the bucker and shoulder strap con¬ 
nection to the bucker of the Bauer exhibit leg 
was incorporated in the original 1900 Bauer leg. 

The witness Kinstler merely recalls that the 
sample show case model was equipped with some 
sort of a metal knee lock . His testimony is im¬ 
portant as rebutting the testimony of Plaintiff’s 
witnesses, Johnson and others who describe the 
sample case model as having a knee cord. It is 
also important because of the fact that Bauer tes¬ 
tified that he selected his leg after seeing the 



show case model, and later when Forster sug¬ 
gested that he change his order and take a “swing 
leg” (stiff leg); he was much concerned because 
like most people, he wanted just what he had or¬ 
dered. Jack Forster’s suggestion no doubt was 
made because of the fact that he had discontinued 
or was about to discontinue making the Bauer 
type of leg. 

This testimony of Kinstler is also important be¬ 
cause Forster testified that the Bauer exhibit leg 
was made from his recollection of the original 
Bauer leg which he repaired and from his recol¬ 
lection of the show case model by means of which 
Bauer selected his leg. 

The testimony of witnesses for Kowley is nega¬ 
tive in character, none of them claimed any knowl¬ 
edge of the Bauer leg except the race track man 
Hardy and his testimony does not ring true. The 
remaining witnesses directed their testimony to 
the show case model and even though they are to 
be believed, they may have had some other show 
case model in mind than the one referred to by 
Bauer, Forster and Kinstler. As a matter of fact 
the witness McCaslin must have reference to a 
different model as he states that the show case 
contained four sample legs two of which were full 
size and the other two practically full size, where¬ 
as the other witnesses testify that the sample case 
contained three samples and that they were each 
miniature in size (about eighteen inches to two 
feet in length). 
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Sur Rebuttal Testimony of Guy 

Forster 

• 

J-ack Forster’s widow Mrs. Quinlan whom Row^- 
ley called as a witness introduced a letterhead 
bearing address of 250 West Fifth Street, as be¬ 
ing one which her husband had printed when he 
first came to Cincinnati in 1900. Bauer by his 
testimony shows that Forster was not located at 
this address until several years later and this is 
borne out by Guy Forster and the introduction in 
evidence of the Cincinnati Directories for 1901; 
1902 and 1903 which shows that during these 
years Forster was at 206 West Fifth Street and 
was doing business under the name Fiber & Al¬ 
uminum Artificial Limb Company (pp. 185-186). 
The letter head bears the name “The J. Forster 
Artificial Limb Co.” 

This testimony is only of importance as prov¬ 
ing the total unreliability of the witness Mrs. 
Quinlan. 

At pages 187 and 188 Forster (in the presence 
of Rowley) testifies about the manner in which he 
was approached by Rowley over the phone after 
giving his direct testimony. Rowley wanted 
Forster to come down town and talk things over 
(Forster was still subject to recall) for the evi¬ 
dent purpose of inducing him to retract testimony 
given. He was warned that certain matter would 
be brought out which need not be gone into if he 
would come down and talk things over. Rowley 
asked Forster if he “thought he could afford not 
to come down.” 

Forster also refutes Rowley’s exaggerated tes¬ 
timony about the length of telephone conversa¬ 
tions (p. 188). He explained that he got $2.50 
per week and board the first year he worked for 
his Uncle and was paid out of his Uncle’s pocket 


and possibly no record kept of it as his Uncle was 
very careless about keeping accounts (p. 190). 
He also mentioned John Kinstler as being with 
his Uncle Jack Forster when he first went there 
(p.57). 

Counsel for plaintiff tried very hard to tangle 
Forster up by going over much of his direct tes¬ 
timony but absolutely no discrepancies developed. 
In fact, Defendant’s case was strengthened there¬ 
by. Much was made of the fact that Forster did 
not arrange for Bauer’s testimony immediately 
after Hanger asked him to look up these old legs. 
Hanger was informed of the Bauer leg in 1919 or 
1920, that is Forster informed him that such a 
leg had been in existence up to 1904 but Bauer’s 
name probably was not even mentioned. Hanger 
was looking for an existing structure. He had 
plenty of hearsay evidence and at that time prob¬ 
ably didn’t realize the importance of looking fur¬ 
ther into the Bauer evidence. 

Mr. Bauer’s mother and sister 

Mrs. Mary E. Wirmel and Mrs. Minnie Shafer 
each testify as to the date of purchase of the 
Bauer leg. Their testimony indicates that they 
are very simple folks, and not the type one would 
expect to tell an untruth under oath. 

The mother says she recalls (p. 184) the ob¬ 
jectionable noise the leg made when Bauer would 
sit down or get up as follows: 

“Q 12. A moment ago when you demon¬ 
strated how Mr. Bauer, your son, would 
move his body in seating himself on a chair, 
1 noticed you raised your shoulders and then.* 
reached around with your hand. 

“ A. Either he raised his shoulders or had 
to reach with his hand . Sometimes I think 
he done both, but I think he had—I think 
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either one he had to do before he could sit 
down right.” 

While Mrs. Bauer never saw the leg, her ob¬ 
servations as to how her son used it, (and moth¬ 
ers are usually very observing where their chil¬ 
dren are concerned) tend to corroborate Bauer 
and Forster that there was some sort of connec¬ 
tion between the bucker and the suspenders. 

Bauer’s sister, Mrs. Shafer, also explains in her 
simple way, how the knee could be bent in sitting 
down by raising the shoulders (p. 185). 

The fact as she states that sometimes the catch 
would not work and it was therefore necessary at 
times to press the bucker in by hand does not alter 
the fact that it did work at other times and in fact 
gave very good satisfaction for years. 

John B. Kinstler, 

The name of this witness was obtained bv 
counsel for appellant as being an employee of 
Forster in 1901, when counsel for plaintiff of¬ 
fered the old Forster record books in evidence 
and upon looking him up (Mr. Guy Forster and 
Mr. Moore drove over to his residence in Ken¬ 
tucky) found he recalled the model in show case. 
He remembered how he would take the leg out 
of the show case and snap it into locked position 
and then press a catch to release it. He did not 
recollect its construction but did recall that there 
were three models in show case. He is a prop¬ 
erty owner, married and a most disinterested wit¬ 
ness. His testimony tends to show that the model 
leg did not have a knee cord , but rather was of the 
bucker type. The great preponderance of testi¬ 
mony is to this effect. 

Kinstler testified that Guy Forster came to 

work for Jack Forster about six months after 

Kinstler started to work and this tallies within a 

» 

few months or so with Forster’s testimony. 


Notice was placed on the record the morning 
after this witness was interviewed and the morn¬ 
ing of the day he gave testimony, that this witness 
would be called. During noon hour of that day 
he was approached presumably by an emissary 
of Rowley who endeavored to find out what his 
testimony was going to be. This is mentioned be¬ 
cause in the experience of counsel for appellant 
this is the first and only case in which he has been 
associated where an attempt has been made to 
question an opposing witness except by cross-ex¬ 
amination. 

Testimony of Plaintiff's Witnesses 

Hardy 9 s Testimony . 

The witness Hardy who went to work for Jack 
Forster in 1903 (p. 149 record C) and worked 
with him nearly three years (p. 150) testified that 
he had occasion to clean the three sample legs in 
the show case and noted that the above knee show 
case model did not have a back-check. This is 
merely negative in character. 

He corroborates Forster in that he recalled 
seeing Forster work on the Bauer leg but states 
that it did not have a bucker in it. Even though 
this witness can be given credit for being an au¬ 
thentic witness the testimony of other witnesses 
prove that the bucker in the Bauer leg was re¬ 
moved about the time he entered Jack Forster's 
employ. Consequently it is not strange that he 
never saw the bucker in the original Bauer leg. 

Hardy is sure Guy Forster, who was away on a 
business trip did not return to his uncle's shop 
until three weeks after his uncle died. He re¬ 
membered this because he had saved up three 
weeks salary $24.00 to buy a suit and was afraid 
that when Guy Forster returned he would lose 
his job. So when Forster came Hardy did the 
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remarkable thing of demanding more money and 
got a raise to $12.00. A person who was afraid 
there was not room for him because of a new man 
being taken would hardly ask for a raise as a 
means of keeping his job? The purpose of this 
testimony was to prove that Guy Forster did not 
succeed directly to his uncle’s business. 

He says he worked for Guy Forster and John¬ 
ston for a while—doesn’t say how long—he came 
and went as he pleased and in nine years there 
were fifty interruptions to his employment. Ho 
followed the races. On cross-examination Hardy 
stated he had saved up $9.00 when Guy Forster 
returned. 

Johnston's Testimony, 

Wm. A. Johnston bought a pair of legs from 
Jack Forster in 1902, and was a “sort of local 
agent for him until his death” in 1905, when he 
bought out Jack Forster’s widow and took Guy 
Forster in as a partner. Johnston states that the 
model leg in the show case did not contain a 
bucker, but this does not offset Bauer’s testimony 
to the effect that a model leg with a bucker in it 
was exhibited to him when he purchased his leg. 
Neither does it negative the testimony of Kinst- 
ler, Forster, or Bauer’s mother and sister. 

It seems very strange plaintiff made no effort 
to produce this show case model and vet they 
had Johnston hunt up all the old Forster book 
records dating back as far as 1900, now of record. 
Johnston testified in reference to the show case 
models (p. 146) “They might be down in that old 
junk now for all I know.” Later he testified the 
models were destroyed. 

There was considerable ill feeling between Guy 
Forster and the witness Jbhnston and no doubt 
Johnston was very glad to testify contrary to 
Forster. He apparently was i instrumental .in 


resurrecting the race track man.Hardy and other 
witnesses. 

Mrs. Quinlan’s Testimony. 

Mrs. Quinlan, widow of Jack Forster and who 
joined him at Cincinnati shortly after he moved 
from Milwaukee, produced a Cincinnati letter¬ 
head which is now an exhibit, on which certain 
cuts of legs appear, and which she identified as 
being the types of legs he made in Milwaukee 
prior to coming to Cincinnati. The purpose of 
her testimony was to show by inference that her 
husband Jack Forster did not make the original 
Bauer leg when he first came to Cincinnati. Her 
testimony in many essentials are proven absolute¬ 
ly untrue by other unimpeached witnesses and 
Cincinnati directories. Note the following (p. 
150). 

“Q 16. Where did you obtain this letter¬ 
head? 

A. I kept it since my husband was in busi¬ 
ness in Milwaukee and brought it over to 
Cincinnati. 

The witness brought this letterhead from Mil¬ 
waukee to Cincinnati three months after'her hus¬ 
band moved to Cincinnati in 1900 although it 
•bears a Cincinnati address (250-252 ‘West Fifth 
Street) and as the record shows bears an address 
to which Jack Forster moved about two or three 
years later. 

When she landed in Cincinnati she walked to 
the West Fifth Street address and recognized her 
husband’s place of business by means of the show 
case with the three models in it. But Jack Fors¬ 
ter did not move there until later. 

The witness states very positively that all legs 
made by her husband had the cord check in back. 
3ut she admits that her' husband made the bucker 
.type of leg during the’latter years df his life—he 
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died in 1905—that he was an inventor and was 
constantly making improvements. If she is no 
more accurate as to the date when Forster made 
the Bauer type of leg than she was about the 
Cincinnati address and letterhead, her testimony 
is really corroborative of that given by Bauer and 
Forster. 

Mrs. Quinlan states that the cord employed was 
used in bending and straightening out the knee 
which of course is absurd. She knew absolutely 
nothing about artificial legs except the construc¬ 
tion or rather material from which the upper and 
lower leg sections were made. Her familiarity 
with the knee cords and the appearance and ma¬ 
terial used by her husband accounts for the fact 
that she did not recognize the Bauer leg as Fors¬ 
ter’s make. The Bauer leg is made of wood—her 
husband used fibre. 

Mrs. Quinlan says she first saw the Bauer ex¬ 
hibit leg “on June 24th when 1 first saw Mr. 
Rowley.” On re-direct-examination she states 
that Mr. Rowley did not show her the Bauer leg 
until their second meeting on June 27th. 

It should be borne in mind that Mrs. Quinlan 
was extremely hostile, she thought that the wit¬ 
ness Johnston had robbed her of her husband’s 
business and as Guy Forster became Johnston’s 
partner immediately after he bought out the wid¬ 
ow she probably also had a grievance against Guy 
Forster. She may have been told by someone 
that her testimony was desired to offset testimony 
of these witnesses. As evidence of this see the 
following testimony of Mr. Rowley (p. 160). 

“I asked Mrs. Quinlan if she would tes¬ 
tify and she hesitated about the matter, she 
was afraid the bunch, as she called them, at 
Cincinnati would try to get her in wrong. 

I asked her what she meant, she said they 
had taken her business away from her, they 



had paid her a matter of $478.00 for every¬ 
thing she had in the business, and then re¬ 
quired her to refund all the first payments 
on the unfinished legs before they would 
take the business off her hands. This she 
claimed left her a loss of about $2,000.” 

How did Mrs. Quinlan connect “the bunch at 
Cincinnati” with her testimony unless someone 
had informed her in order to play on her real or 
fancied grievance against Johnston? Of course 
she didn’t know that her testimony as a matter 
of fact was desired to help the side Johnston tes¬ 
tified for. 

James F. Rowley Rebuttal 

Rowley testified (p. 156) that he first saw a leg 
with a metal bucker in it in the Fall of 1919 at 
which time Farrier and the National Artificial 
Limb Company were making such legs. On cross- 
examination (p. 164) Rowley says he first saw a 
leg with a bucker in it in 1896 or 1897. He saw 
several Farrier legs at that time. Rowley’s 
whole deposition is full of such misstatements. 
Consequently his evidence as to the inoperative¬ 
ness of the prior art devices should be carefully 
scrutinized. 

Rowley produced an 1898 catalogue of the Na¬ 
tional Artificial Limb Co. showing a “bucker,” 
and testified that there was no suspender connec¬ 
tion. But that does not prove that in the Bauer 
leg the suspender was not so connected. Two 
witnesses, Bauer and Guy Forster the former be¬ 
ing the man who wore it for years, have testified 
that the suspender was connected to the back- 
check. 

Is there any more reason for believing that 
Bauer and Forster are imposters than that Row¬ 
ley’s remarkable story about his early develop- 
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ment of the inside control is false? Jack Forster 
was an inventor. Could he not have invented the 
Bauer improvement? Again if Bauer did not act¬ 
ually wear the exhibit leg does it not seem re¬ 
markable that he could invent the more or less 
ingenious construction which he described to Guy 
Forster as being identical with his old type of 
limb. Bauer was not an inventor. Likewise if 
Forster invented this device and bribed Bauer to 
testify that it was the counterpart of his 
(Bauer’s) original leg, does it not seem remark¬ 
able that he would make a device so identical in 
principle and in construction with Rowley and yet 
so different in appearance. While the Bauer leg 
is identical in principle with the Rowley leg, it is 
unlikely that anyone desirous of merely faking 
up an anticipation of the Rowley claims would hit 
upon such a novel structure as the Bauer leg. 
Would anyone, other than an inventor be able to 
work out a combined back-check, bucker, shoulder 
strap control for leg and bucker and hand con¬ 
trol for such bucker? Jack Forster’s widow says 
he was an inventor and that he was constantly 
making new things. 

Rowley testifies that he saw Guy Forster when 
the latter was building the Bauer exhibit leg and 
that Forster said he never saw a suspender 
connected to the Bauer bucker, but that “Bauer 
was going to swear to that. ’ ’ Does it seem plaus¬ 
ible that Forster would make such a statement 
as this to Mr. Rowley and a few days later swear 
in the presence of Mr. Rowley who this record 
shows was present during the taking of the entire 
testimony, that the suspender was connected to 
the bucker. Can any reliance be placed on the 
testimony of a man who deliberately tried to 
tamper with opposing witnesses? Rowley ap¬ 
proached Forster before and after Forster had 



testified and presumably sent an emissary to see 
witness Kinstler. 

After a long dissertation as to his ability as an 
inventor and his vast knowledge of the artificial 
limb art, and a statement to the effect that he has 
had an opportunity to carefully examine the Bauer 
exhibit, Rowley states: “It is my judgment based 
on my experience, that it is an inoperative 
device.” 

Any person familiar with artificial limbs who 
\ will testify to the effect that the Bauer leg is 
inoperative is totally unworthy of belief on any 
subject whatever where his own interests are 
concerned. It may be held by this Honorable 
Court to be an abandoned experiment, or not such 
a use as rendered the invention accessible to the 
public, but it is not thought that after a mere 
casual examination the Appellate Court will say 
it is inoperative. 

We now come to a rather important bit of 
evidence bearing on Rowley’s veracity. Rowley 
testified (p. 161) that he built a full sized replica 
of the Bauer miniature leg, tested it out and 
found it inoperative as follows: * 

“XQ 47. In just what manner did you 
satisfy yourself, or rather, by what means 
did you satisfy yourself, that the Bauer ex¬ 
hibit leg was an inoperative structure? 

“A. I built an artificial leg to suit myself 
incorporating all these features, put it on 
a man and tested it out and know it is a 
;flat failure.” 

Rowley also stated that this full sized re¬ 
production of the Bauer Exhibit leg was made by 
his most skilled workman and great care was 
exercised to make an exact reproduction. For 
reasons which we now well know Rowley declined 
to produce this important exhibit and he only 
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produced it when ordered to do so by the Federal 
Court at Chicago. 

Even then defendant’s counsel was denied 
possession of the exhibit for testimony purposes 
out of Court and was compelled to bring a second 
and then a third Motion for Possession before 
the Court at Washington in order that arrange¬ 
ments might be perfected with a witness for 
demonstration in open Court at final hearing. 
Why was Rowley so adverse to producing the full 
sized Bauer leg, if his testimony was given in 
good faith? Isn’t it reasonable to assume that 
Rowley and his counsel would have been only too 
ready to demonstrate this leg if it would do as 
Rowley stated it would do, namely prove that the 
Bauer leg was inoperative. 

Counsel for Defendant was unable to draw an 
admission from Mr. Rowley that the bucker in the 
Bauer leg was also a back check. This is only 
important as showing that Rowley was anything 
but frank in giving his testimony. Neither would 
Rowley admit that it was a combined back-check 
and bucker. It does not take an expert to see 
that Rowley was dodging questions which could 
only be properly answered by a direct affirmation. 
The Court’s attention is respectfully directed to 
pages 225 and 226 of the printed record. 

Alfred Eule. 

This witness testified that in 1898 he put out an 
artificial limb containing a bucker and identified 
Plaintiff’s Exhibit National Artificial Limb Com¬ 
pany’s catalogue, as showing such a limb on page 
14. He was with this company at that time, had 
known Farrier and knew that he manufactured a 
limb containing a bucker about the same time but 
was never associated with Farrier. 

Rowley previously testified (p. 157) very 


emphatically that to his personal knowledge Eule 
was associated with Farrier “as long as they 
were in and about Chicago.’’ Someone was 
evidently mistaken to say the least Perhaps it 
was Eule, but he certainly should know of his own 
business connections or affiliations. 

Charles McCaslin. 

Testifies that he resided in Cincinnati, Ohio 
from about 1902 or possibly from 1898 and was 
associated with Jack Forster as a partner. His 
duties took him on the road for five months at 
a time—was both salesman and bookkeeper. He 
knew Jack Forster from 1896 to 1908 although the 
latter died in 1905. 

The letterhead which Mrs. Quinlan produced 
during the taking of her depositions was shown 
to him and he testified that it was “Mr. Forster’s 
letterhead after I was out of partnership with 
him.” 

At page 10 he admits that Forster made legs 
with metal buckers instead of knee cord. 

When asked what kind of connection the sample 
legs in the show case had he replied that a major¬ 
ity of them had a flexible cord and a few bucker 
style, the suspender being on outside. However, 
McCaslin being on the road for five months at a 
time and Forster having discontinued making the 
Bauer type it is only natural that McCaslin knew 
nothing about such a leg. We have two witnesses 
who had positive knowledge of it and three others 
who corroborate these two in many essentials. 
McCaslin states that he did not engage in 
business with Forster until 1902. Bauer’s leg 
was made two years before and Forster was not 
making that type in 1902. Consequently McCas¬ 
lin would not likely know anything about the 
Bauer leg. As to the sample in show case he did 
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not testify definitely one way or the other as to 
its construction. 

McCaslin admits that after he left Forster he 
went to work.for Johnston and that the latter 
might have made types of legs about which he 
knew nothing about, due to his absence on the 
road. This of course, would also be true during 
his employment with Jack Forster. There was 
no reason why McCaslin, a salesman should be at 
all interested in a show case model of a discarded 
type. 

This witness is more or less positive in parts 
of his testimony that Jack Forster did not make 
the original Bauer leg but he is uncertain in other 
parts. He admits thait Forster made legs iden¬ 
tical with blueprint (Bauer’s leg) with exception 
of the inside suspender connection (pp. 174-175) 
as follows: 

44 Q. Are you willing to state positively 
that Mr. Forster never sold one of these leg 
constructions identical with that disclosed 
in this blueprint, and having therein this 
suspender member connected up with the 
steel bucker as shown in this blueprint ? A. 
I don’t think he ever did. 

4 4 Q. You mean then that you simply don’t 
know that he ever did, is that correct? A. 
I don’t think that he ever did. He did sell 
some wooden—some legs similar to that 
with wooden bucker, but as to the way the 
harness went through the thigh socket I 
don’t remember. 

4 4 Q. And you do not recall the manner in 
which the harness or suspender member was 
connected up with the wooden buckers—is 
that correct? A. I don’t remember. 

44 Q. Well do you remember? A. The ma¬ 
jority of the harness was connected on the 
outside of the socket separate from the 
bucker.” 
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If in a majority of the legs made by Jack 
Forster the harness was connected outside and 
separate from the bucker, is this not an admission 
that some were connected inside and to the 
bucker. 

Regarding the samples in the show case 
McCaslin says that there were four, two of which 
were full sized and the others only slightly 
smaller. Every other witness has testified that 
there were only two model legs and a plaster cast, 
making three in all and that they were all min¬ 
iature models. McCaslin must have some other 
show case in mind or else he was not telling the 
truth. McCaslin recalls (p. 176) that customers 
occasionally had buckers taken out and replaced 
with cords. This is just what Bauer did in 1904. 

At page 176 he testified as follows: 


“Q. Was the metal bucker rather noisy 
in its operation? A. This was a wooden 
bucker, / never saw a metal bucker in a leg 
in my life.’’ 


The last above answer certainly does not gibe 
with his former testimony that both metal and 
wood buckers were made by Forster and that the 
wood buckers were identical with the metal buck¬ 
ers. 


TV. A. Johnston. 

This witness being put on the stand a second 
time introduced Jack Forster’s old books, and it 
will be noted they substantiated Bauer’s testi¬ 
mony as to dates and payments on his leg. These 
books had not been seen by Guy Forster for a 
great many years and when he gave his testimony 
he had no idea they would later be introduced in 
evidence. These books corroborate Bauer, Forster 
and the mother and sister of Mr. Bauer, also the 
witness Kinstler as to many dates given. 
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Guy Hartzog. 

He purchased a limb from Johnston in 1908 
for a below the knee amputation and claims to* 
have seen the sample show case and legs about 
which so much has been said. His story is that 
Johnston wanted him to see the type of leg he 
was making for above the knee amputations. In¬ 
stead of showing him a leg around the shop 
Johnston showed him the miniature show case 
model about which there has been so much contra¬ 
dictory testimony. Hartzog of course, testified 
that the model leg had a cord check in it. There 
was no cross-examination as the testimony was so 
improbable and unimportant. 

R. M. Davis. 

Says he lost a leg in 1900 and that Jack Forster 
came to see him with two miniature models of legs 
one for below the knee and the other for above 
the knee amputation. 

Despite the fact that this witness has a below 
the knee amputation and was particularly inter¬ 
ested in that, he recalls back twenty odd years 
that the above the knee amputation sample or 
model leg had a cord in the back. (All appellee’s 
witnesses had this cord feature impressed on their 
minds in some unexplainable way.) 

After repeated urging the witness remembered 
that his mother was particularly satisfied with the 
samples shown and that she decided to get him a 
Forster leg because: ‘ ‘ she says, ‘ there ain’t noth¬ 
ing there,’ she says, ‘to get out of order; it looks 
to me as though it would-be the best limb. Of 
course there wasn’t nothing to get out of order 
only a little string up the back.” 

Now isn’t it remarkable that the witness and his 
mother should be so much interested in the model 
which had the “string up the back” (the “string” 
is the cord all previous witnesses for Rowley re- 



call) and decided to purchase a limb because of 
the simplicity of that construction, when we con¬ 
sider that the witness bought and could only wear 
the below the knee amputation leg, and that of 
course the one .which he bought did not have the 
cord at all. The Court will understand that no 
“back-check” (knee cord or equivalent device) 
is ever employed in below the knee amputation 
leg, as the wearer has his own natural knee joint 
with which to control the leg. 

It is also remarkable that this witness saw the 
above the knee amputation but'the one time and 
then for only a moment, yet after twenty odd 
years he remembers about that knee cord being 
there. The following cross-examination is a fair 
example of this witness 1 testimony: 

, “XQ 34. You can remember back twenty 
odd years that he mentioned that cord? 

“ A. Yes. 

' “XQ 35. How is your memory on other 
/matters! 

V‘XQ 35. Good. Ask me. I tell vou the 
. reason I .remembered that so well, he used 
to drink so much and they had a lot of 
trouble with him when he was on a drunk. 
He was all right when he was sober, but the 
didn’t like to do anything when he was 
: drunk.” 

In view of the. foregoing it is respectfully sub¬ 
mitted that the decree be reversed. 


Respectfully, 


JJ EL:HANGER INCORPORATED, 


Counsel 
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IN THE 


Court of Appeals of the District of Colombia . 

» 

October Term, 1923. 


No. 4012 


J. E. HANGER, INCORPORATED, 

Defendant-Appellant, 

vs. 

THE J. F. ROWLEY COUP ANY, 

Plaintiff-Appellee. 


Appeal from tbe Supreme 
Court of the District of 
Columbia. 


STATEMENT OF CASE. 


The present appeal of J. E. Hanger, Incorporated, 
seeks a reversal of a decision by Justice Bailey of the 
Supreme Court of the District of Columbia, decreeing 
that claims 2, 3, 6, 8, 9, 11 and 12 of the patent are valid 
and have been infringed by said J. E. Hanger, Incorpo¬ 
rated. 

The subject matter of the Rowley patent in suit was 
before this court in the interference proceedings of 
Rowley v. Martin (33 App. D. C. 487), in which case 
Rowley’s right to the invention defined in two of the 
claims here in issue, as against a claim of inventorship 
by Martin, was upheld by this court. 





2 


The invention of the patent, as defined by the claims, 
relates to an artificial leg, for thigh amputations , where¬ 
in the carrying suspender is slidingly connected with 
the artificial leg in such manner that when the wearer 
• bends his body forwardly or backwardly above the hips, 
the suspender will accommodate itself to the movements 
of the body by rotating or sliding relatively of the arti¬ 
ficial leg, instead of shifting or dragging on the shoul¬ 
ders of the wearer, as was the case in many of the old 
constructions in which the carrying suspender was fixed 
to the artificial leg instead of sliding or shifting rela¬ 
tively thereof. 

* 

The rotating or sliding connection to the thigh section, 
of a mere carrying suspender was not the invention of 
Rowley but previous to the invention of the patent in 
suit, Rowley had invented a construction in which such 
carrying suspender was so connected to the leg-section 
or shin-section, that the same carrying suspender could 
be used to perform the additional function of controlling 
the movement of the leg-section through a raising or 
hunching of the shoulders of the wearer. This construc¬ 
tion had the leg-operating parts of the suspender ex¬ 
tending over the outside of the knee and was the subject 
of Patent Number 644,464 mentioned on page 1, lines 
10 to 13, of the patent now in suit. 

The invention now in issue is an improvement on 
Rowley’s said former invention in avoiding having sus¬ 
pender parts on the outside of the knee, and also, in 
practice, has afforded a better control than was afforded 
by the old device, and has to a very large extent super¬ 
seded such old devices in use by wearers of artificial 
legs for amputations above the knee, although sold by 
plaintiff-appellee at a considerably higher price than 
the device of Rowley’s earlier patent. 
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The material advance of this device over the device 
of said earlier Rowley patent, is also evidenced by the 
fact that although the earlier Rowley patent has expired, 
the defendant-appellant chose to make and sell the de¬ 
vices claimed in the patent novr in suit instead of making 
and selling the so-called “outside control” devices of 
the expired Rowley patent. 

Defendant-appellant has made three forms of devices 
embodying the invention of the patent in suit, each of 
which three forms were found by Justice Bailey to in¬ 
fringe one or more of the claims 2, 3, 6, 8, 9, 11 and 12 
of the patent. 

The outstanding result sought after and obtained is 
the voluntary and regulated control of the leg-section, 
by a carrying suspender slidingly connected so as to 
accommodate itself to the movements of the body of the 
wearer and in which the connection operating the leg- 
section is made through the interior of the thigh-section , 
and thus leaving the outside of the knee free from ob¬ 
structions such as suspender parts that in the former 
Rowley device operated between the knee and the 
trousers of the wearer with friction on both parts, and 
preventing a smooth and natural appearance of the 
knee on the outside of the trousers. 

In said Rowley patent in suit, the statement of the 
main objects of the invention (page 1, second paragraph) 
clearly shows that this patent,—and necessarily each of 
its claims,—relates to a device embodying the broad in¬ 
ventive idea disclosed in the earlier Rowley Patent No. 
644,464, with the limitation or qualification that the con¬ 
nection to the leg-section be made c< through the interior 
of the tliigh-section Rowley was the first to point out 
that such improvement on his former device was prac¬ 
ticable and to describe how it could be successfully ac¬ 
complished. 
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The second object clearly refers to “the suspender” 
named in the first object, and is, therefore, clearly sub¬ 
sidiary to the first object, but is further limited to the 
providing of a suitable form of back check and connection 
between such back check and such suspender. 

Claims 6, 8 and 9 are directed to said second object, 
and therefore to the accomplishment of both of said ob¬ 
jects. The limitation of these claims to a construction 
accomplishing both of said objects, is seen from the ele¬ 
ments expressed in the particular claims which specifi¬ 
cally include a back check or a construction performing 
the function of a back check. 

Claims 2, 3, 11 and 12, however, as seen from the ele¬ 
ments specified therein, are directed to a construction 
accomplishing the first of said objects , being the broad 
generic object, regardless of whether or not such con¬ 
struction includes a back check. Clearly these four claims 
are not limited to a construction performing said second 
object or subobject, as is seen from the fact that none 
of these claims specifies a back check or any element per¬ 
forming the function of a back check. 

In the case of National Tube Co. v. Mark et al. 216 
Fed. 507, 516 (C. C. A. 6th Cir.), the court in referring 
to the Com Planter Patent suit, 90 U. S. 181, said (page* 
521): 

“(4) Where a patent contains both a broad and 
a narrow claim and suit is brought on the broad 
claim, we cannot construe into it a limitation not 
therein expressed, but which is expressed in the 
narrower claim and bv which alone one is distin- 

w 

guished from the other. To do so would be making 
over the contract between the public and the pat¬ 
entee. Bresnahan v. Tripp Co. (C. C. A. 1), 102 
Fed. 899, 900, 43 C. C. A. 48; O f Rourke Co. v. Mc¬ 
Mullen (C. C. A. 2), 160 Fed. 933, 939, 940, 88 
C. C. A. 115; National Co. v. American Co. (C. C. 
A. 3), 53 Fed. 367, 370, 3 C. C. A. 559; Lamson v. 


Hillman (C, 0. A. 7), 123 F. 416, 419, 59 C. C. A. 
510; Mast, Foos & Co. v. Dempster Co. (C. C. A. 8), 
82 Fed. 327, 333, 27 C. C. A. 191; Duncan v. Cincin¬ 
nati Co. (C. C. A. 6), 171 Fed. 656, 663, 96 C. C. A. 
400; Sheffield Co. v. D’Arcy (C. C. A. 6).” 

The opinion in said case is most instructive on the 
question of interpretation of patent claims. It deals 
with the effect of the presence or absence of such words 
as “substantially as described,” as formerly commonly 
used at the end of patent claims, and shows that the 
presence or absence of such words is of but little impor¬ 
tance in the interpretation of a claim, as in each case 
the claim must be read in the light of the disclosure con¬ 
tained in the specification, with due regard to the general 
purpose of the invention, and to the fact that when a 
claim does not specify an element disclosed in the speci¬ 
fication, and which element is not essential to the ac¬ 
complishment of said general purpose, that said claims 
should not be construed as limited to such element or 
to any equivalent thereof. 

Claim 11 is without doubt free from any element per¬ 
forming the function of a back check. This is also true 
of claims 3 and 12. Claim 2 specifies an element that 
might be a back check, but we believe the fact that it 
does not mention a back check, is evidence of an inten¬ 
tion to cover a member “extending upward from the 
leg-section” which may or may not be a back check. An 
example of such member which is not a back 
check, is seen in the metal straps at the side 
that secure the knee-bolt rigidly to the leg-section, and 
to which knee-bolt defendant rigidly secures its projec¬ 
tion through which the suspender has the sliding action, 
and which furnishes the leverage to control the leg- 
section. 
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In Consolidated Fastener Co. v. Columbian Fastener 
Co. 79 Fed. 795, 797, the court said: 

“The defendants’ main effort is to obtain a con¬ 
struction of the claims so narrow as to enable them 
to escape the charge of infringement.” 

* * * * • « 

“If the defendants’ contention be upheld, the pat¬ 
ent ceases to be a protection. The essential feature 
is strangled by a useless and nonessential feature.” 

• # * * * # 

“Where the court is convinced that the patentee 
has made a valuable invention, it should extend 
scant sympathy to interpretations, however plausi¬ 
ble, vrhich deprive him of the fruits of his ingenu¬ 
ity.” 

# * « • • # 

“If the claims are susceptible of two interpreta¬ 
tions that one should be chosen which upholds and 
vitalizes the patent.” 


The Record of the Patent Office Shows That Rowley 
Persisted in Prosecuting His Application Until He 
Obtained the Allowance of the Broad Claims Now 
in Issue. 

The file wrapper contents was filed herein as an ex¬ 
hibit by the defendant in the apparent belief that the 
court might regard the canceling of some of the earlier 
claims, as a relinquishment by the patentee of some of 
the broad features included in the claims afterwards 
granted and now in issue. Said File Wrapper Contents 
shows the history of the prosecution of the Rowley ap¬ 
plication through the Patent Office with the exception 
of the interference proceedings that occurred between 
March 6, 1907, and November 6, 1909. These interfer¬ 
ence proceedings involved claims 8 and 9 and were de¬ 
cided in favor of Rowley. 

Said File Wrapper Contents shows that the broadest 



claim now in the patent, claim 11, was the last claim to 
he allowed. This was presented by amendment of April 
30,1910. Claims 2 and 12 were presented by amendment 
dated November 6, 1909, and claim 3, by amendment of 
November 19, 1909. Said three claims were allowed on 
November 26, 1909, as appears from the Patent Office 
letter of that date. 

It is plain on the face of claims 2, 3, 11 and 12 that 
they are all in broader terms than the other claims of 
the patent, and it is, therefore, clear that the patentee 
and the Patent Office intended that the patent monopoly 
should be broader than that .specified in the narrower 
claims, as for example, in claims 6, 8 and 9, which were 
expressly limited to the back check or an equivalent con¬ 
struction. 

The advantages of the construction of the patent in 
suit are explained by Rowley (Rec., 62-63), one of which 
was the increase in effective leverage. As evidence of 
that advantage Rowley directed attention to the cata¬ 
logue illustration (Plaintiff’s Exhibit 6), showing a man 
in an upright sitting position moving the shin-section or 
leg-section from a vertical to an upright position. This, 
the witness said, was not possible with a construction 
conforming to the prior Rowley Patent No. 644,464. 
(Rec., 63.) 

In an effort to discredit this witness, defendant-appel¬ 
lant presented two witnesses (Rcc., 104-106), wearing 
Hanger legs on which the “inside control” had been 
replaced, for the purpose of this particular demonstra¬ 
tion, by a Rowley outside control of his patent No. 644,- 
464. With considerable effort—including slouching down 
in the chair—these witnesses did succeed in swinging their 
shin-section up into a horizontal position, but the diffi¬ 
culty of doing this was such as to emphasize the practical 
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advantages which a Rowley leg of the type of the patent 
in snit has over the old Rowley device as woll as all other 
alleged prior thigh amputation legs and suspenders, and 
served to illustrate at least one reason why defendant- 
appellant prefers the alleged infringing: construction to 
anything shown in the prior art. 

The Infringing Structures. 

Of the three slightly differing forms of devices made 
bv defendant, one form was found bv the trial court to 
infringe claims 6, 8 and 9 of the patent. The other two 
forms were found by the trial court to infringe claims 2, 
3,11 and 12. 

The former device is known as Plaintiff’s Exhibit 3 
Defendant’s Leg. The latter two are known respectively 
as Defendant’s Exhibit 1 and Defendant’s Exhibit 4. 

The essential difference in these three devices relates 
to the back check construction or the parts connecting 
the suspender straps with the leg section. 

In the first device (“Plaintiff’s Exhibit 3, Defendant’s 
Leg”) the back check, as will be observed from the draw¬ 
ing opposite Record, p. 8, or from the exhibit itself, is a 
metal member secured at its lower end to the inside up¬ 
per rear end of the leg-section or shin-section and ex¬ 
tending upwardly toward the knee-bolt which is em¬ 
braced by the upper end of said back check. 

In the second device (Defendant’s Exhibit 1), the 
back check is made of wood and is designated by the de¬ 
fendant-appellant as a “hickory back check.” The con¬ 
struction is obvious from the drawing opposite page 30 
of the record or from the exhibit itself. 

In the third device, the back check, as will be noted 
from the drawings opposite Record, page 32, or from 


the exhibit itself, resembles the back check in the first 
device (Plaintiff’s Exhibit 3), but is cut off at its upper 
end closely adjacent to the knee-bolt so as to avoid the 
appearance of having a direct connection with the knee- 
bolt. 

Although including back checks , differing in these re¬ 
spects, all three of these devices embody the invention as 
set forth in claims 2, 3, 11 and 12 of the patent in suit 
(see patent inserted after Rec., 70), and in addition the 
first of the above mentioned devices also embodies the 
more specific form of the invention as set forth in claims 
6, 8 and 9. 

Defendant-appellant’s witness, McCarthy Hanger, on 
cross-examination, demonstrated that despite these mi¬ 
nor differences relating to the back-check, the devices of 
defendant all operate in practically the same way as 
does plaintiff-appellee’s device so far as the patented 
features here in issue are concerned. (Rec., 97 to 101.) 
This discussion and a comparison of the devices shows 
how completely defendant-appellant has embodied the 
Rowlev invention in each of the defendant’s three de- 
vices. 

The Claims and Infringing Structures Compared. 

We do not ask that any claim be expanded, as appel¬ 
lant asserts in its brief. The claims need only to be com¬ 
pared, element for element, with the infringing devices, 
to prove how completely the invention of the patent in 
suit has been embodied in each of these three devices. 

That appellant’s devices all embody the Rowley inven¬ 
tion of the patent in suit appears from the following 
analytical comparison of the claims with the infringing 
structures, and from the accompanying illustrations. On 
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the following pages the elements of the claims are tabu¬ 
lated on the left, and on one sheet, opposite each of the 
respective elements, is a reference number or comment 
referring to the corresponding part as shown in the 
drawings embodied in the original bill (following Rec:, 
8) and in the supplemental bill herein (following Rec., 
30, and Rec., 32). On the next sheet of our brief, following 
the one above mentioned, lines lead from the elements of 
the claim to parts shown in a reprint of Figure 1 of each 
of said drawings. 

In this respect claims 2, 3, 11 and 12 have not been 
herein compared with defendant’s first leg (Plaintiff’s 
Exhibits 2 and 3), but a comparison will show that this 
device is obviously an infringement of the broader 
claims as well as of claims 6, 8 and 9. 
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CLAIM 2. Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 

tiffs Drawings of Defendant’s Ex¬ 
hibit 1. 

The combination of 

a thigh section .1 

and 

a leg section .2 

pivotally connected together.. .at 3 by the knee bolt 4 

a member .the parts 3*. knee bolt 4. and arm 8, 

extending upward from the leg 

section .the parts 3* on the sides at the 

upper end of the leg section. 

into the interior of the thigh 

section .as does the knee bolt 4 and the arm 

S. which are rigidly connected to 
each other and to the parts 3*. 

and a suspender loop .the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant's model). 

slidingly connected to said thigh 

section.by guides 20 and 1S1 on the upper 

part of the thigh, and the part 9 
passing through slots 10 in the 
thigh, 

and adapted to pass over and 
be supi>orted on the shoulder of 


the wearer.by the straps above the thigh sec- 

and having tion (not fully shown in the draw¬ 

ings, but see defendant's model). 

a connection .link S* 

to said upwardly extending 

member .the arm S—which is rigidly con¬ 

nected to the knee bolt 4, which in 
turn is rigidlv connected to parts 
3*. 


at a point inside said thigh sec¬ 
tion .the pivotal connection of link S* and 

and arm S 

removed from the axis of said 

pivotal connection.being the axis of knee bolt 4. 

The following sheet graphically illustrates where the elements of 
claim 2 are to be found in defendant’s device, “Defendant’s Exhibit 

-U-1 »* 
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CLAIM 3. 


Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 
tiff's Drawings of Defendant's Ex¬ 
hibit 1. 

The combination of 

a thigh section .1 

and 

a leg section .2 

connected by a knee joint.4 

a suspender loop .the straps above the thigh section 

(not fully showing in the drawings, 
but see defendant’s model). 

slidingly connected to said 

thigh section.by guide loops 20 and 1S1 at the 

front of the thigh section and by 
similar guide loops (not shown in 
drawings) at the rear of said thigh 
section. 

having a rotating shifting move¬ 
ment relative thereto.Referring to the movement of the 

supporting suspenders relatively of, 
and transversely to the artificial 
leg. so as to permit the shoulder 
straps to move backward and for¬ 
ward with the body of the wearer 
as it is moved on the hips or rela¬ 
tively of the thigh section, and 
thus preventing the shoulder straps 
from shifting or sawing over the 
shoulders. 

adapted to pass over and be 
supported on the shoulder of the 

wearer .the straps above the thigh section 

and having (not fully shown in the drawings, 

but see defendant’s model). 

a flexible extension .the part 0 of -defendant’s suspender 

running to the inside of the 

thigh section.through the openings 30 

and intermediate means .link S» 

connecting said extension with 

said leg section.through the medium of the arm 8, 

knee bolt 4, and parts 3* all rigidly 
connected together and to the leg 
section 

and adapted to move the leg 

section on its knee joint. i. c., swing the leg section 2 forward 

through an upward tension on 

said loop.as caused by “hunching” the shoul¬ 

ders. 

The following sheet graphically illustrates where the elements of 
claim 3 are to be found in defendant’s device. “Defendant’s Exhibit 
# 1 .” 
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CLAIM 11. Reference numbers and elements re¬ 

ferring to parts appearing in Plain¬ 
tiffs Drawings of Defendant’s Ex¬ 
hibit 1. 

The combination of 

a thigh section .1 

and 

a leg section .2 

connected by a knee joint.4 

with a suspender .the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

connected to the leg section... through the medium of the exten¬ 
sion 0, link S», arm S, knee bolt 4, 
and parts 3* 

at a point providing leverage 
outside of the axis of the knee 

joint .the pivotal connection of the link 

8* with the arm S,—or the slidable 
connection of the extension 9 to 
the link 8* 

said suspender comprising.the straps above the thigh section 

a loop.the parts 13. 14, 15 and 10 

having a rotating shifting move¬ 
ment relatively of said joint... Referring to the movement of the 

and supporting suspenders relatively of, 

and transversely to the artificial leg, 
so as to i>ermit the shoulder straps 
to move backward and forward with 
the body of the wearer as it is 
moved on the hips or relatively of 
the thigh section, and thus prevent¬ 
ing the shoulder straps from shift¬ 
ing or sawing over the shoulders. 

adapted to extend over the 
shoulder of the wearer to form 

a shoulder strap.the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

and said suspender having a 

part .the part 9 of defendant’s suspenders 

between said joint and said 

shoulder strap.the part 9 being attached at its 

lower end to the link $*, which con¬ 
nects with the arm 8 on the knee 
l>olt 4, and connected at its upper 
ends with the shoulder straps 14 
and 10 

extending through the interior 

of the thigh section.passing through the openings 10. 

The following sheet graphically illustrates where the elements of 
claim 11 are to 'be found in defendant’s device, “Defendant’s Exhibit 
# 1 .” 
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CLAIM 12. Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 

tiffs Drawings of Defendant’s Ex¬ 
hibit 1. 

The combination of 

a thigh section .1 

and 

a leg section .2 

pivotally connected together. ..at 3 by the knee bolt 4 

a suspender loop .the straps above the thigh section 

(not completely shown in the draw¬ 
ings. but see defendant’s model). 

operatively connected to the out¬ 
side of said thigh section.as by guides 20 and 1S1 at the 

and having front and similar guides at the 

rear (the latter not being shown in 
the drawings, but see defendant’s 
model). 

a flexible extension .the part 9 of defendant’s suspenders 

running to the interior of said 
thigh section through holes in 
the walls thereof.ownings 10 

and rigid connecting means .arm S, knee bolt 4, and parts 3* 

between said extension and said 

leg section .the extension being connected to the 

arm S by the link S* and the parts 
3* being permanently fixed on the 
leg section and rigidly connected to 
the knee bolt. 

The following sheet graphically illustrates where the elements of 
claim 12 are to be found in defendant’s device, “Defendant’s Exhibit 
# 1 .’’ 
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CLAIM 2. Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 

tiffs Drawings of Defendant’s Ex¬ 
hibit 4. 

The combination of 

a thigh section .1 

and 

a leg section .2 

pivotally connected together.. .at 3 by the knee bolt 4. 

a member .the parts 3», knee bolt 4, and arm 8 

extending upward from the leg 

section .the parts 3* on the sides at the 

upper end of the leg section 

into the interior of the thigh 

section .as does the knee 'bolt 4 and the 

arm 8, which are rigidly connected 
to each other and to the parts 3* 

and a suspender loop .the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

slidingly connected to said thigh 

section .by guides 20 and 1S1 on the upper 

part of the thigh, and by the part 
0 passing through slots 10 in the 
thigh, 

and adapted to pass over and 
be supported on the shoulder of 


the wearer.by the straps above the thigh see- 

and having tion (not fully shown in the draw¬ 
ings, but see defendant’s model). 

a connection .link S* 

to said upwardly extending 

member .the arm 8—which is rigidly con¬ 

nected to the knee bolt 4, which in 
turn is rigidly connected to parts 3* 

at a point inside said thigh sec¬ 
tion .the pivotal connection of link S* and 

and arm 8 

removed from the axis of said 

pivotal connection .being the axis of knee bolt 4. 


The following sheet graphically illustrates where the elements of 
claim 2 are to be found in defendant's device. “Defendant’s Exhibit 
#4.’’ 
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CLAIM 3. Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 

tiff's Drawings of Defendant’s Ex¬ 
hibit 4; 

Tlie combination of 

a thigh section .1 

and 

a leg section .2 

connected by a knee joint.4 

a suspender loop .the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

slidingly connected to said thigh 

section .by guide loops 20 and 1S1 at the 

• front of the thigh section and by 

similar guide loops (not shown in 
the drawings) at the rear of said 
thigh section « 

having a rotating shifting move¬ 
ment relative thereto.Referring to the movement of the 

supporting suspenders relatively of, 
and transversely to the artincial leg, 
so as to permit the shoulder straps 
to move backward and forward with 
the body of the wearer as it is 
moved on the hips or relatively of 
the thigh section, and thus prevent¬ 
ing the shoulder straps from shift¬ 
ing or sawing over the shoulders. 

adapted to pass over and be 
supported on the shoulder of the 

wearer .the straps above the thigh section 

and having (not fully shown in the drawings, 

but see defendant’s model). 

a flexible extension .being the part 0 of defendant’s sus- 

1 lenders 

running to the inside of the 

thigh section .through the openings 10 

and intermediate means .link 8* 

connecting said extension with 

said leg section.through the medium of the arm 8, 

knee bolt 4, and parts 3* all rigidly 
connected together and to the leg 
section 

and adapted to move the leg 

section on its knee joint. e.. swing the leg section forward 

through an upward tension on 

said loop.as caused by “hunching” the shoul¬ 

ders. 

The following sheet graphically illustrates where the elements of 
claim 3 are to be found in defendant’s device. “Defendant’s Exhibit 
#4.” 
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CLAIM 31. 


Reference numbers and elements re¬ 
ferring to parts appearing in Plain¬ 
tiffs Drawings of Defendant’s Ex¬ 
hibit 4. 

The combination of 

a thigh section .1 

and 

a leg section .2 

connected by a knee joint-4 

with a suspender .the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

connected to the leg section.. .through the medium of the exten¬ 
sion 9, link S*, arm 8, knee bolt 4, 
and parts 3* 

at a point providing leverage 
outside of the axis of the knee 

joint .the pivotal connection of the link 

S* with the arm 8, or the slidable 
connection of the extension 9 to 
the link S* 

said suspender comprising.the straps above the thigh section 

a loop .the parts 13, 14, 15 and 1G 

having a rotating shifting move¬ 
ment relatively of said joint.. Referring to the movement of the 

and supporting suspenders relatively of, 

and transversely to the artificial leg, 
so as to permit the shoulder straps 
to move backward and forward with 
the body of the wearer as it is 
moved on the hips or relatively of 
the thigh section, and thus prevent¬ 
ing the shoulder straps from shift¬ 
ing or sawing over the shoulders. 

adapted to extend over the 
shoulder of the wearer to form 

a shoulder strap.the straps above the thigh section 

(not fully shown in the drawings, 
but see defendant’s model). 

and said suspender having a 

part .the part 9 of defendant’s suspenders 

between said joint and said 

shoulder strap.attached at its lower end to the link 

Sa, which connects with the arm 8 
on the knee bolt 4, and connected at 
its upper ends with the shoulder 
straps 14 and 16 

extending through the interior 

of the thigh section.passing through the openings 10. 

The following sheet graphically illustrates where the elements of 
claim 11 are to be found in defendant’s device, “Defendant’s Exhibit 
#4.’’ 
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CLAIM 12. 


The combination of 

a thigh section .1 

and 

a leg section .2 

pivotally connected together.. .at 3 by the knee bolt 4. 

a s us gender loop .the straps above the thigh section 

(not completely shown in the draw¬ 
ings. but see defendant’s model). 

operatively connected to the out¬ 
side of said thigh section.as by guides 20 and 1S1 at the 

and having front and similar guides at the 

rear (the latter not being shown in 
the drawings, but see defendant’s 
model). 

a flexible extension .being the part 9 of defendant’s sus¬ 

penders 

running to the interior of said 
thigh section through holes in 
the walls thereof.openings 10 

and rigid connecting means .arm S, knee bolt 4, and parts 3* 

between said extension and said 

leg-section .the extension being connected to the 

arm X by the link S* and the parts 
3 a being permanently fixed on the. 
leg section and rigidly connected to 
the knee bolt. 

The following sheet graphically illustrates where the elements of 
claim 12 are to be found in defendant’s device, “Defendant’s Exhibit 
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tiffs Drawings of Defendant’s Ex¬ 
hibit 4. 
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CLAIM 6. Reference numbers and elements re¬ 

ferring to parts appearing in draw¬ 
ings of Plaintiffs Exhibit 2. 

The combination of 

a thigh section .1 

and 

a leg section .2 

pivotally connected together.. .at 3 by the knee bolt 4 

a back-check of.5 

stiff material 

secured to the.at 5* 

leg section 
and 

extending to the.3b. embracing knee bolt 4 

interior of the 
thigh section, 
and 

a suspender loop .the straps above the thigh section 

(not fully shown in the drawings, 
but see Plaintiffs Exhibit 3). 

slidingly engaging.by guides 20 and 181 on the upper 

the thigh section part of the thigh and the part 0, 

and having passing through slots in the thigh 


an extension .the part 0 

operatively con-.S» connects 0 to part 8. which is 

nected to said rigid on knee bolt 4, which is em- 

back-check at a braced by upper end r> b of back- 

I>oint within the check 3 (Parts 3, 4 and 8 are there- 

thigli section by functionally connected together), 

and 


removed from the. 

axis of said the connecting of the parts S* and S 

pivotal connec- eccentrically of the axis of the knee 

tion. bolt 4. 
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CLAIM 8. Reference numbers and elements re¬ 
ferring to parts appearing in draw¬ 

ings of Plaintiffs Exhibit 2. 

The combination with 

a thigh section .1 

and 

a leg section .2 


pivotallv connected together-. .at 3 by knee bolt 4 
of 

a lever 


fulcrumed in the.... 
thigh section 
and having 

nPiter and lower arms 

the lower arm. 

being connected 
with the leg 
section 

a suspender .the straps above the thigh section 

(not fully shown in the drawings, 
but see Plaintiff’s Exhibit 3) 

connected with the.by part S a connecting the extension 

upper arm of the 1) to part S 

lever, and 

means .cushion 17 

co-operating with the.abutting with part 5. 

lever for limiting 
the forward movement 
of the leg-section, 
substantially as 
set forth. 


the parts 5 and S, together with 
knee bolt which connects them to¬ 
gether functionally 

the axis of the knee bolt 4 

8 and 5 respectively 
at 5 a 
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Reference numbers and elements re¬ 
ferring to parts appearing in draw¬ 
ings of Plaintiffs Exhibit 2. 

The combination with 


a thigh section .1 

a leg section .2 

and 

a pivot connecting.at 3 by knee bolt 4 

the same, 

the thigh section.front and back of thigh section 


being provided in 
its sides 


above said pivot with.being the knee bolt 4 

openings ..10 

and in its rear side with a slot. .5 

a lever .the parts 5 and S, together with 

knee bolt, which connects them to¬ 
gether functionally 

mounted on said pivot.meaning knee bolt 4 

and having 

an upper arm .S 

arranged wholly within.(see drawings) 

the thigh section and 

a lower arm .5 

extending downwardly.meaning slot S 

through the slot of 
the thigh section 

into the leg section.secured at 5 b to back of leg section 

and secured to the 
latter, and 

a suspender .the straps above the thigh section 

having (not fully shown in the drawings, 

but see Plaintiff’s Exhibit 3) 

members .part 9 

which pass through.meaning openings 10 

the side openings of 
the thigh section and 

are secured to the.part S* connects part 9 to end of 

upper arm of said part 8. 

lever, substantially 
as set forth. 
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No Abandonment of Rowley Invention. 

Rowley first demonstrated the operativeness of his 
invention here in issue, privately, to some of his em¬ 
ployees shortly after he obtained his outside control pat¬ 
ent. He did not then use it commercially. Later he 
applied for the patent in suit. There is no evidence 
that he ever intended to abandon the invention. 

Abandonment of invention is a question of fact. The 
burden of proving abandonment rests upon the party 
asserting it and must be proven beyond a reasonable 
doubt. Walker on Patents (5th Ed.), Par. 88, citing 
Kellogg Siuitchboard & S. Co. v. International Telephone 
Mfg. Co. 158 Fed. 104. In the consideration of this ques¬ 
tion everv reasonable doubt is to be resolved in favor 
of the patent, inasmuch as the law does not favor for¬ 
feiture. Walker on Patents (5th Ed.), Par. 108, citing 
Pitts v. Hall, 2 Blatch. 238; McCormick v. Seymour , 2 
Blatch. 256; Birdsall v. McDonald , 1 Bann. & Ard. 
165; Comstock v. Sandusky Seat Co. 3 Bann. & Ard. 188; 
Anderson v. Filer , 46 Fed. 779; Crown Cork & Seal Co. 
v. Aluminum Stopper Co. 108 Fed. 850; Victor Talking 
Machine Co. v. Duplex Phonograph Co. 177 Fed. 248; 
International Ry. & T. Co. v. Westinghouse Electric & 
Mfg. Co. 186 Fed. 166. Moreover, the Revised Statutes, 
Section 4886, provide that, upon certain conditions 
stated, one may obtain a patent unless the invention “is 
pboved to have been abandoned.” 

It is submitted that defendant-appellant in this case 
has not discharged the burden, resting upon it in assert¬ 
ing abandonment, of presenting facts w r hich prove beyond 
a reasonable doubt that Mr. Rowley abandoned the in¬ 
vention covered by the patent in suit, if in fact any doubt 
whatever exists that Rowley regarded himself entitled 
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to protection on the species of invention here involved 
as veil as on the broad, generic invention covered by his 
former patent. What appellant does say about this sub¬ 
ject is based upon a portion only of the explanation made 
by Rowley as to why there was a delay in applying for 
patent. 

When the entire statement of Rowlev is considered, we 
contend that all idea of abandonment is positively con¬ 
troverted. 

Prior to making the Sexton leg (used by Rowley to il¬ 
lustrate the invention now in suit) Rowley had recently 
received his patent No. 644,464, covering what has been 
herein commonlv referred to as the “outside control” 
mechanism—in terms broad enough 'to dominate also the 
inside control—and for a short time onlv had been mak- 
ing devices of the character therein illustrated. The 
presence of this outside mechanism appearing through 
the wearing apparel of a wearer caused Mr. Rowley to 
consider and discuss with certain of his employees the 
idea of providing for an inside control. (Rec., 74.) The 
result was the making of a number of back checks simi¬ 
lar to that shown in Plaintiff’s Exhibit 7, the placing of 
one in the Sexton leg, connecting the suspender thereto 
and conducting certain experiments. The results of 
these experiments were not altogether satisfactory, Mr. 
Rowley explained, because it was his belief that the sus¬ 
pender attachment would not be as durable as was the 
form they were then making, inasmuch as the “cords on 
. the inside would not wear as long or as well as the 
leather straps on the outside.” (Rec., 74.) Inasmuch 
as the other patent (No. 644,464) had just issued and as 
Mr. Rowley said, seemed to fully cover (dominate) the 
form experimented with in the Sexton leg, he thought 
that there was no urgency in filing an application on this 


inside control until there had been further opportunity 
for other experiments to determine whether this inside 
control could be as durably constructed as the form they 
were then making. Although as late as 1906 it does not 
appear that these difficulties or objections had been over¬ 
come, Mr. Rowley nevertheless filed an application with 
a view to protecting his interests in this improved form. 

As was said in the case of Kendall v. Winsor, 21 How. 
322 (pp. 328-9): 

a* * * the re i a ti on borne to the public by in¬ 

ventors, and the obligations they are bound to fulfill, 
in order to secure protection from the former and 
the right to remuneration, by no means forbid a de¬ 
lay requisite for completing an invention , or for a 
test of its value or success by a series of sufficient 
and practical experiments; nor do they forbid a dis¬ 
creet and reasonable forbearance to proclaim the 
theory or operation of a discovery during its prog¬ 
ress to completion , and preceding an application for 
protection in that discovery. The former may be 
highly advantageous, as tending to perfecting the 
invention; the latter may be indispensable, in order 
to prevent a piracy of the rights of the true in¬ 
ventor.” (Italics ours.J 

This view has been followed in the case of Interna¬ 
tional Telephone Mfg. Co. v. Kellogg Switchboard Co. 
171 Fed. 651; Agawan Woolen Co. v. Jordan , 7 Wall. 608. 

During the interim between the experiments with the 
Sexton leg and the filing of the application for the patent 
here in suit, Mr. Rowley made absolutely no commer¬ 
cial use of the construction disclosed in said patent so 
far as it relates to the running of the suspender into 
the thigh and connecting it to some rigid means support¬ 
ed by the leg section. He used, in other forms of legs, 
about thirty-five back checks which had been made prior 
to the experiments on the Sexton leg. These back checks 
were made with a view to equipping artificial legs with 


the inside control similar to the patent in suit, but this 
was not done for the reason, explained by Mr. Rowley, 
that it did not then appear that the construction would 
be sufficiently durable. During this time Mr. Rowley 
continued to manufacture and sell the form illustrated in 
his patent No. 644,464. 

The Prior Art. 

The defendant-appellant urges that each of the patent 
claims in issue if readable upon any one of the Hanger 
devices, is anticipated by a combination of certain prior 
patents or by a combination of these patents with certain 
alleged prior uses. As will be hereinafter pointed out, 
no combination of the disclosures of the prior art is legit¬ 
imate to establish anticipation of the claims in suit. The 
alleged prior uses are either inadequately proven, or are 
immaterial. 

The prior patents upon which the defendant rested its 
case at the trial were Rowley 644,464. Collins 295,675, 
Palmer 6,122, Smith 39,361, Legran 52,057, and Morris 
803,922. In its brief, however, appellant now falls back? 
upon Winkley 371,239, Reichenbach 41,238, Monroe 
58,351, Xeyquist 574,212, and Frees 401,426. (Rec., 92.) 
Said patents to Collins, Legran, Winkley, Reichenbach, 
Monroe and Frees, were all disposed of by the Court of 
Appeals of the Sixth Circuit as inadequate prior art, in 
a suit on Rowley’s outside control Patent No. 644,464, 
in Rmcley v. Columbus Pharmacol Co. 220 Fed. 127, 129, 
130. No reason appears for here attaching any greater 
importance to said prior patents in connection with the 
present suit than was done in said suit on the outside 
control patent. 

In examining these prior art patents a clear distinc¬ 
tion should be made between “inside control” as that 
expression is used in this case, and “inside support” 



Appellant would apparently desire that the court assume 
that these expressions are without difference. (Appel¬ 
lant’s brief, p. 20.) Moreover, appellant’s contentions 
that certain of the prior art patents show “inside con¬ 
trol” are positively without merit. 

The Wixkley suspender, as appellant has correctly 
said “merely provides a supporting suspender for the 
leg, which suspender is capable of shifting relative to its 
connection to the leg.” Neither this patent, nor any of 
the others, prior to the one in suit, suggests an operative 
connection between such a suspender as Winkley, or 
Rowley 644,464, and the leg-section, through the interior 
of the thigh. 

The Reichenbach leg could not be supported on the 
stump of the wearer without the added provision of a 
connection of the suspender “h” (Rec., 237) to the back 
of the upper end of the thigh-section, as well as at the 
front, unless another suspender, in addition to the one 
shown in the drawings, be provided and attached at both 
front and back of the upper end of the thigh-section. 
Hence, it follows that exerting a strain on the suspen¬ 
ders, “by hunching the shoulders,” would lift the leg as 
a whole and would virtually preclude the possibility of 
any special operating strain on the “extensor cord 4’ 99 
(Rec., 237), if such had been intended. The objects of 
the construction disclosed in the Reichenbach patent are 
not to be determined from Mr. Rowley’s testimony re¬ 
garding his own device, as appellant suggests (Appel¬ 
lant’s brief, p. 15), but the Reichenbach patent itself is 
the determining factor. On page 2 of the Reichenbach 
patent, second column, fifth paragraph (Rec., 239) is the 
statement: 

“the extensor cord 4’ is not long enough to per¬ 
mit the knee being flexed when the stump is not also 
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at an angle to the body. The angle of the stump 
to the body regulates the flexure of the knee, * * *” 
(Italics ours). 

The Reichenbach specification in next paragraph 
states: 

“so long as the stump is held down in a vertical po¬ 
sition, the leg cannot bend at the knee joint, being 
held rigidly by the tension of the extensor cord.” 
(Italics ours.) 

Obviously, there was no thought here of providing any 
such suspender control for the shin-section, as was after¬ 
wards provided by Rowley. 

Patents to Neyquist and Monroe, mentioned on page 
16 of appellant’s brief, are not included in the record 
herein, and require no comment. However, they show 
structures of even less pertinence than either Reichen¬ 
bach or Winkley. 

The fact that the Collins supporting suspender strap 
or loop is like that part of the Rowley suspender, and 
also like that part of the Hanger suspender, does not 
render the patent effective to anticipate the patented fea¬ 
tures here in suit. The Collins patent merely shows a 
supporting suspender passing into the interior of the 
thigh-section and around the knee bolt. As appellant 
admits, it provides for no “control” of the leg-section, 
but merely supports it. 

The most that appellant ascribes to the Legran patent, 
as pertinent hereto, is a suggestion of inside controL 
(Appellant’s brief, p. 17.) When questioned as to the 
operativeness of the suspender parts C-D and the cords 
c-d with respect to controlling the lower shin-sections, 
defendant-appellant’s witness, McCarthy Hanger, sug¬ 
gested that the other suspender parts might he made of 
elastic material. (Rec., 94.) This has led appellant to 
suggest that the court now ass'ume that the suspenders 


are thus constructed, despite the fact that, as the wit¬ 
ness admitted, the specification of the Legran patent is 
silent in that respect. 

The attempt of appellant to justify this suggested as¬ 
sumption by calling attention to the silence of the Rowley 
patent on the question of suspender material, we submit, 
is negatived by the fact that in all of the exhibits fur¬ 
nished by either of the parties in this case, which have 
suspenders attached thereto, the suspenders are formed 
of non-elastic webbing, and also the fact that obviously 
non-elastic material is required to support a thing as 
heavy as an artificial leg to hold it firmly on the stump 
lea* 

The Frees patent, discussed by appellant .in its brief, 
also involves no control such as is accomplished by the 
Rowley or Hanger structures. The Frees suspender runs 
through the thigh, but the cord “n-3” affords no connec¬ 
tion with the shin-section whereby the suspenders in any 
way act upon the shin-section. As the patent states 
(Rec., 232), the cord “n-3” is a knee-sprmg, the normal 
function of which is to throw the shin-section forwardly 
on its knee bolt. The suspender is pivoted (by the bar 
“n' ”) to the inside of the thigh-section and it is not 
possible to cause any such shifting or rotating of that 
suspender relative to the artificial leg, as is here in issue. 

The Smith patent (second patent inserted after Rec., 
88), appellant says, 44 shows (broadly) an inside suspen¬ 
der arrangement for controlling the lower leg-section. 9 9 
The patent drawings show a suspender having a cord 
running down and connecting to the shin-section, but it 
is not an anticipation of any of the claims of the patent 
in suit, for it wholly lacks the rotating feature of the 
supporting suspender, and is incapable of performing 
any of the objects of the invention stated in the specifi¬ 
cation of the Rowley patent in suit. 
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The fact that the cord “L” contains an elastic insert 
“R” (Smith patent, page 2, first column), is ample proof 
of a structure and function different from that of the 
Rowley patent in suit. 

The Hanger Patent No. 111,741 (opposite Rec. 88), 
shows nothing to cause one to even suspect that it had 
anything in common with the patent in suit. Appellant 
suggests that it shows “a leg control,” as if plaintiff 
were claiming broadly a leg control, but shows no rea¬ 
sons why this Hanger patent should be regarded as ma¬ 
terial to this suit. 

The disclosure in Rowley Patent No. 692,360, of a rigid 
back check, and the disclosure of either of the Palmer 
Patents 6,122 and 9,200, of a spring-actuated shin-sec¬ 
tion, we submit, would never lead one to the invention 
of a suspender-controlled leg such as has been developed 
by Rowley in the invention of the patent in suit. 

The Morris patent is not properly a part of the art 
prior to the invention of Rowley, who has established the 
date of his invention as of June, 1900 (Rec., 68, 71, 73, 
76), nearly five years before the filing of the application 
for the Morris patent. However, even if the Morris pat¬ 
ent were to be considered as part of the prior art, the 
disclosure, as appellant admits (appellant’s brief, p. 
19) “shows little” more than the Rowley Patent 644,464. 
That “little” consists only in the provision of the arms 
“k,” by which the suspenders are connected to the leg- 
section. The Morris structure is that of the Rowley 
Patent 644,464, with the outside lower ends of the sus¬ 
penders connected at a different point and by different 
fastening means to the outside of the shin-section. In 
this Morris device there is positively no connection to 
the inside of the thigh section, as specified in the claims 
in suit. 
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The Rowley Patent 644,464 is in a class by itself in 
the prior art. It represents the first thigh- amputation 
leg providing for a positive, practicable, voluntary, and 
regulated control of the shin-section by a strain on the 
shoulder loops of the suspenders. The Rowley patent 
now in suit, covers an improvement upon the prior art 
as disclosed in said Patent No. 644,464. In this respect, 
the patent in suit states that the object of this improve¬ 
ment is: 

“to provide an artificial limb and suspender em¬ 
bodying the invention described in my Patent 
644,464, but in which the connection between the sus¬ 
pender and the leg section, whereby the latter is 
moved on its knee joint, is made through the in¬ 
terior of the thigh-section, instead of being made 
outside of the knee joint as in the specific form of 
said invention shown in the drawing forming a part 
of the specification of said patent.” (Italics ours.) 

It is true that in some of these prior art patents is to 
be found a lever used to swing a leg-section on its knee 
bolt, in others, a suspender extending through the in¬ 
terior of the thigh-section and supporting the leg, and in 
others a suspender connected to have a rotating shifting 
movement relative to the thigh, but, it was left for Row- 
ley to show the public— including defendant-appellant — 
how to combine these heretofore separately used ele¬ 
ments unto a unitary structure whereby the wearer could 
have a positive voluntary, practicable, and regulated 
control over the shin-section wdthout obstructions on the 
outside of the knee. Appellant insists that this was ob¬ 
vious, but appellant did not do it until six or seven years 
after the Rowley Company had begun to extensively ad¬ 
vertise and place on the market the device of the patent 
in suit. (Rec., 59-60.) 

That plaintiff-appellee is justified in its contention 
that these prior patents do not anticipate the claims of 
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the patent in suit, is supported even by counsel for ap¬ 
pellant, who says, he 

“does not urge very insistently that the prior patent 
art invalidates the claims of the patent in 
suit * * V’ 

The contention of defendant-appellant, we believe may, 
therefore, be summed up to be that each of the cl aim s 
in suit should be interpreted as if intended by the Patent 
Office and by the patentee to be narrower than the nar¬ 
rowest of said claims, and that limitations should, there¬ 
fore, be read into them by the court sufficient to distin¬ 
guish each of them from each of the defendant’s three 
devices which were held by the trial court to be infringe¬ 
ments. 

However, it is not pointed out wherein any of defend¬ 
ant’s said devices fails to perform the function of the 
different elements, specified in the respective claims, in 
substantially the same manner and with the same result 
as is true of the construction showm and described in the 
Rowiey patent in suit. 

DISCLOSURES IN PRIOR PATENTS MUST BE COMPLETE IN AND OF 

THEMSELVES IN ORDER TO ANTICIPATE THE INVENTION IN 

ISSUE, OR TO NARROW THE INTERPRETATION OF THE PATENT. 

A prior patent or publication must be taken at its own 
face value without added explanation and particularly 
without reference to the later invention which is alleged 
to be anticipated thereby. Walker on Patents (5th Ed.), 
Sec. 57, citing Seymour v. Osborne , 11 Wallace, 516,1870; 
Cawood Patent, 94 U. S. 704,1876; Downtown v. Milling 
Co. 108 U. S. 466,1882; Eames v. Andrews, 122 U. S. 66, 
1886; Carnegie Steel Co. v. Cambria Iron Co. 89 F. R. 
737, 1898; Westinghouse Electric & Mfg . Co. v. Saranac 
Lake Electric Light Co. 108 F. R. 227,1901; Hess-Bright 


Mfg. Co. v. Standard Roller-Bearing Co. 177 F. R 435, 
1910. 

No extrinsic evidence to show an intended meaning is 
admissible. Walker on Patents (5th Ed.), Sec. 57, citing 
Loew Filter Co. v. German-American Filter Co. 164 F. 
K. 855, 1908; Naylor v. Alsop Process Co. 168 F. R 911, 
1909; Badische Anilin & Soda Fabrik v. Kolle et al. 104 
Fed. 808. 

In short, the information upon which the supposed an¬ 
ticipation is based must be derived from what is shown 
and described by the earlier patent or publication and 
from no other source, or opinion or speculation about or 
concerning it. 

In Seymour et al. v. Osborne et al. 11 Wall. 516-555 
(Mr. Justice Clifford). The opinion of the court con¬ 
tains the statement that: 

“Mere vague and general representations in a 
magazine, not sufficient to give the nature and oper¬ 
ation of the invention, will not support a defense 
that the patentees are not the original and first in¬ 
vent ors.” 

It is also stated in the same opinion, that the descrip¬ 
tion and drawings of a prior publication relied upon 
must: 

“Contain and exhibit a substantial representation 
of the patented improvement in such full, clear and 
exact terms as to enable any person skilled in the 
art or science to which it appertains to make, con¬ 
struct and practice the invention.’’ (Italics ours.) 

To invalidate or restrict a patent claim, by anticipa¬ 
tion, there must be a prior disclosure of a thing having 
the combined features of utility or advantage inherent 
in the thing claimed. 

American Graphophone Co. v. Leeds & Catlin 
Co. et al. C. C. A. 2nd Cir. 170 Fed. 327. 
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Kings County Raisin & Fruit Co, et al. v. U. S. 
Consol. Seeded Raisin Co. C. C. A. 9th Cir. 
182 Fed. 59-62. 

Herman v. Youngstown Car Mfg. Co. C. C. A. 
6th Cir. 191 Fed. 579-583. 

International C. M. T. Co. v. Wm. Cramp & 
Sons , C. C. A. 3rd Cir. 202 Fed. 932-952. 

Scaife & Sons Co. v. Falls City Woolen Mills, 
C. C. A. 6th Cir. 209 Fed. 210-218. 

General Elect. Co. v. Hoskins Mfg. Co. 224 Fed. 
464, C. C. A. 7th Cir. 

Linde Air Products Co. v. Morse Dry Dock & 
Repair Co. C. C. A. 2nd Cir. 246 Fed. 834. 

Farmers’ Mfg. Co. v. Spruks Mfg. Co. C. C. A. 
4th Cir. 127 Fed. 691. 

Hillard v. Fisher, C. C. A. 2nd Cir. 159 Fed. 
439. 

Warren Bros. Co. v. City of Owosco, C. C. A. 
6th Cir. 166 Fed. 309. 

Loeu: Filter Co. et al. v. German American Fil¬ 
ter Co. C. C. A. 6th Cir. 164 Fed. 855. 

General Elect. Co. v. Continental Fibre Co. 256 
Fed. 660, C. C. A. 2nd Cir. 

The Rome Leg. 

As to the Rome leg, no reason appears why plaintiff- 
appellee should question the existence, at the time al¬ 
leged, of such a construction as is exemplified by “ De¬ 
fendant’s Exhibit Rome Leg.” However, the Rome leg 
is far from being an embodiment of the invention of the 
Rowley patent in suit. The Rome leg may be said to 
compare more favorably with the structures of the Le- 
gran or the Smith patents. So far as Rome having 
made a walking demonstration before the lower court is 
concerned, it is true that he walked across the floor in 



the presence of the trial judge and that he hunched his; 
shoulders as he walked. This, however, proves nothing 
more than that fact. The witness stated that the leg 
was thoroughly operative and had given good satisfac¬ 
tion. That, however, does not prove that this device 
embodied the invention in suit, or that it performed its 
function in substantially the same way or with substan¬ 
tially the same result. The important points here in¬ 
volved are the actual construction of the Rome device, 
and whether or not its construction or use was such that 
the public or those skilled in the art might be reason¬ 
ably expected to thereby become possessed of the infor¬ 
mation necessarv to utilize the invention here in issue. 

We here direct attention to the structure of the Rome 
leg, as it appears from an examination of the exhibit 
itself rather than from the incomplete drawing which 
appellant presents as illustrative of the device. 

It should be noted that the suspenders which pass 
over both shoulders are rigidly fastened at their lower 
ends to the top of the thigh-section. The strap, which, 
from appellant’s point of view, is the significant part 
of this device, is fastened securely at its upper end, to 
the shoulder part of the suspenders. The lovrer end of 
said strap extends in through the thigh-section and con¬ 
nects to the inside of the' leg-section or shin-section below 
the knea. Therefore, any attempt to put a strain on said 
strap by hunching up the shoulders would result in a 
like strain being put on the carrying suspenders them¬ 
selves, which would cause the leg as a whole to be lifted 
upwardly. Obviously, there can be no such relative 
movement of this strap and the thigh-section by a hunch¬ 
ing of the shoulders, as would be necessary to obtain a 
control over the shin-section in the manner in which it is 
accomplished by the patent in suit and by appellant’s in¬ 
fringing devices. 
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The witness gave no testimony as to how this leg was 
controlled. He merely walked across the floor, and ex¬ 
planation by counsel for defendant-appellant in his brief 
is more in the nature of inference than positive asser¬ 
tion as to how the parts of the device operate. 

The segment member to which the strap is connected, 
is loosely mounted on the knee bolt, but this segment 
member is not a lever as suggested in appellant’s brief 
(p. 23, p. 71); neither does it swing with the knee bolt in 
the sense that a lever is called for in certain of the Row- 
ley claims, or is shown in the Rowley device illustrated 
in his patent as an embodiment of his invention, or as 
used in the Hanger devices. It is obvious that if the 
segment member of the Rome leg be disconnected from 
the strap that said segment member would become func¬ 
tionless, while the action of the strap would not be ma¬ 
terially interfered with; that with or without the seg¬ 
ment member the action of said strap continues to be 
essentially a lifting or supporting action without pro¬ 
viding for the rotating or shifting movement of the sus¬ 
pender relatively of the leg so as to avoid shifting or 
dragging of the suspenders on the shoulders of the 
wearer. Effective control of the leg section is prevented 
through the fact that the shoulder straps are rigidly 
fastened at their lower ends to the thigh section. 

» 

The Alleged Bauer Leg. 

Of this alleged prior use counsel for defendant-appel¬ 
lant says (appellant’s brief, p. 36): 

“The Bauer leg is not advanced as an anticipa¬ 
tion of the claims of the patent in suit, but merely 
as an example of an inside control.” 

Appellant’s discussion, in its brief, regarding this al¬ 
leged prior use is largely directed to comments regard¬ 
ing an opinion which Mr. Rowley expressed when testi- 
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fying with respect to the model made from memory by 

• _ 

defendant’s witness, Guy Forster, as an “identical re¬ 
production’’ of the leg said to have been worn by Bauer 
twenty years before, and with respect to a full-sized de¬ 
vice which Mr. Rowley had built for the purpose of dis¬ 
covering the correctness of his said opinion regarding 
said model. 

The sketch made by defendant’s witness Forster, from 
memory, which he stated represented the mechanism of 
the original Bauer leg, appears in the record opposite 
page 134. In this sketch it is seen that the member 
marked “3,” being the so-called “bucker,” has an upper 
rearward projection which is seated in an opening in 
the back of the thigh-section, as shown in Figure 1 of 
said sketch. This figure represents the thigh-section 
and leg section held in alignment. Figure 3 shows the 
upper end of said bucker removed front said opening in 
the thigh-section when the artificial leg is flexed at the 
knee so that the leg-section hangs at an angle to the 
thigh-section. A cord or strap, which is marked “4” 
in Figure 1 of said sketch, is said to have been attached 
to the bucker. There was no provision for the shifting 
or rotating feature of the suspender which feature is 
important in the operation of the Rowley invention now 
in suit. The fact that this construction was not a prac¬ 
ticable device for controlling the movement of the leg- 
section by means of the suspender, is clear from the 
fact that defendant’s witnesses testified that it was 
sometimes necessary for the wearer of the leg to use his 
hand to push the upper part of the bucker through the 
opening in the thigh-section, before the leg could be 
flexed so that the wearer could sit down. 

The full-sized leg made by Rowley to satisfy himself 
that his opinion was correct with respect to the opera¬ 
tion of the model made by the witness Forster, was 


worn at the trial by one of defendant’s witnesses, who 
there exhibited its operation before the trial court. (Rec., 
221, 222.) While the witness could walk, it was evident 
that the attempt to aid the movement of the leg through 
a shoulder action on the suspenders, was decidedly un¬ 
comfortable, and, as appears at Record page 222, and is 
commented upon in appellant’s brief (p. 35), plaintiff’s 
counsel called the attention of the court to the fact that 
when the witness walked, the suspender dragged over 
the shoulder, ‘‘drawing the shirt forward and back with 
it.” 

Thus, the construction and operation, together with 
the hereinbefore-quoted admission of defendant- appel¬ 
lant at page 36, that the Bauer leg is not advanced as an 
anticipation of the claims in suit, is sufficient to elimi¬ 
nate this construction from consideration as a material 
part of the prior art. However, the testimony raises 
grave doubt, if it does not absolutely disprove, that the 
leg made for Bauer in 1900, was constructed either ac 
cording to the sketch, or according to the “Defendant’s 
Exhibit Reproduction Original Bauer Leg and Suspen¬ 
der.” The said exhibit was made from memory by the 
witness Forster more than twenty years after he claims 
to have seen the original, and a year after he made the 
sketch that he then wrote the defendant illustrated the 
original. The conflicting testimony of the different wit¬ 
nesses concerning said Bauer leg, indicates that the orig¬ 
inal Bauer leg may have been quite different from the 
exhibit and from the device illustrated in the sketch 
shown opposite Record page 134, and indicates that pos¬ 
sibly the original leg was made with a flexible knee cord 
and with the suspender connected to the thigh-section 
only. In any event the evidence falls Far short of prov¬ 
ing beyond a reasonable doubt what was the construc¬ 
tion actuallv made for and worn bv Bauer. 



Furthermore, it is quite evident that the construction 
that was actually worn by Bauer was not regarded by 
its maker as of any special merit, since it is not shown 
that he ever made any similar device for anyone else. 

Defendant-appellant’s witness ;Guv Forster, whose 
memory was relied upon for producing the sketch, and 
also the later and different exhibit model, admitted that 
he was careless in his statements; that he made the 
sketch and sent it to defendant in June, 1920 (at which 
time defendant sought to delay the trial under the orig¬ 
inal bill and answer) (Rec., 134,’ 197); that he made the 
model a year later, and somewhat different from the con¬ 
struction illustrated in the sketch; that he also sent let¬ 
ters and telegrams to the defendant in June, 1920 (when 
said postponement of said trial was being sought by 
defendant), which letters referred to the discovery of 
Bauer and of certain evidence regarding his leg; that 
certain statements made in said letter were not true 
(Rec., 196, 199); that the catalogue which Guy Forster 
had issued in 1916, and of which he said he was the an 
thor (Rec., 201), contained certain statements and rep 
resentations to the public which were not true; that on 
the inside of the front and rear covers he had placed 
the figures “1898” and “1916,” for the purpose of indi¬ 
cating to the public that during all of the intervening 
years the Forster-Treuheit Company, and its predeces¬ 
sors, had been in the business of manufacturing the 
styles of artificial limbs illustrated in said catalogue 
(Rec., 201); that this was supplemented by a statement 
in the catalogue to the effect that “in putting this book 
before the public we refer to the beginning we made in 
1898, at which time our factory was located in one small 
room”; that the fact was that said company and its pre¬ 
decessor had been in business only since about 1910 or 
1911, instead of since 1898, as stated in his catalogue. 
(Rec., 202.) 
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In view of the foregoing, we submit that but little 
credit can be given to the testimony of Guy Forster, and 
that for this reason and for the other reasons herein¬ 
before stated the so-called Bauer leg and its construc¬ 
tion cannot be regarded as a material part of the prior 
art herein. 

THEBE WAS NO SUCH PUBLIC USE OF THE ALLEGED ORIGINAL 
BAUER LEG OR OF THE ROME LEG AS W6ULD RENDER EITHER 
OF THESE CONSTRUCTIONS OR THEIR USES AVAILABLE TO IN¬ 
VALIDATE THE PATENT IN SUIT. 

The public gained no useful knowledge of the con¬ 
struction of either of the alleged legs, and learned noth¬ 
ing of value therefrom. Even the leg-makers did not 
regard these constructions of sufficient value to make 
others like them. The construction of the Rome leg was 
forgotten, or regarded as of no special importance (so 
far as appears from the evidence) by J. E. Hanger, 
predecessor of the defendant-appellant herein, who is 
said to have furnished the leg to Dr. Rome, and was not 
rediscovered bv the defendant until some time after this 
case was at issue on the supplemental bill and answer. 
In any view of the case it is clearly not an anticipation 
of the Rowley invention. 

IN ORDER TO INVALIDATE A PATENT AN ALLEGED PRIOR USE 
MUST BE PROVEN BEYOND A REASONABLE DOUBT TO HAVE 
RESULTED IN A COMPLETE AND EFFECTIVE DISCLOSURE, TO 
THE PUBLIC, OF THE PATENTED FEATURES. 

In Washburn & Moen Manufacturing Company et al. 
v. The Beat ’Em All Barbed Wire Company et al. 143 
U. S. 275, 36 L. Ed. 154, the defendants sought to antici¬ 
pate the patent in suit by the testimony of several wit¬ 
nesses, who declared that they had seen exhibited or in 


« 

53 



use forms of barbed wire which the defendants alleged 
embodied the improvement claimed in the Glidden pat¬ 
ent. After giving careful consideration to the testimony 
of the numerous witnesses and pointing out the defi¬ 
ciencies and the uncertainties thereof, the Supreme 
Court said (page 292): 

4 4 But it was Glidden, beyond question, who first 
published this device; put it upon record; made use 
of it for a practical purpose; and gave it to the pub¬ 
lic, by which it was eagerly seized upon, and spread 
until there is scarcely a cattle-raising district in the 
world in which it is not extensively employed. Un¬ 
der these circumstances, we think the doubts we en¬ 
tertained concerning the actual inventor of this de¬ 
vice should be resolved in favor of the patentee.” 

Earlier in the opinion the court said (page 285): 

4 4 The doctrine was laid down by this court in 
Coffin v. Ogden, 85 U. S., 18 Wall. 120,124, that 4 the 
burden of proof rests upon him, the defendant,’ 4 and 
every reasonable doubt should be resolved against 
him. If the thing were embryotic or inchoate; if it 
rested in speculation or experiment; if the process 
pursued for its development had failed to reach the 
point of consummation, it cannot avail to defeat a 
patent founded upon a discovery or invention which 
was completed, while in the other case there was 
only progress, however near that progress may have 
approximated to the end in view.’ ” 

In commenting on the fact that the testimony of these 
prior uses was wholly from memory, the court (page 
284) said: 

4 4 Courts have not only imposed upon defendants 
the burden of proving such devices, but have re¬ 
quired that the proof shall be clear, satisfactory and 
beyond a reasonable doubt . Witnesses whose mem¬ 
ories are prodded by the eagerness of interested 
parties to elicit testimony favorable to themselves 
are not usually to be depended upon for accurate in¬ 
formation.” (Italics ours.) 

The Barbed Wire case has been cited bv the Circuit 


Court of Appeals of most, if not all, of the federal cir¬ 
cuits. We call attention to the following cases: 

Parker v. Stebler et al. 177 Fed. 210, C. C. A. 
9th. 

Drum v. Turner , 219 Fed. 188, C. C. A. 8 th. 

W. IF. Sly Mfg. Co. v. Central Iron Works , 246 
Fed. 707, C. C. A. 7th. 

Peele Co. v. Paslikin et al. 222 Fed. 293, C. C. A. 
2 nd. 

Taigman v. For short 7 et al. 223 Fed. 787, C. C. 
A. 2nd. 

H. D. Smith & Co. v. Peck, Stow and Wilcox 
Co. 262 Fed. 415, C. C. A. 2nd. 


THERE IS NO PRIOR USE WITHIN THE MEANING OF THE PATENT 
LAW UNLESS, BEFORE THE DATE OF THE INVENTION THAT 
SUCH PRIOR USE IS ALLEGED TO ANTICIPATE, IT WAS DIS¬ 
CLOSED TO THE PUBLIC IN SUCH COMPLETE AND EFFECTIVE 
MANNER THAT THE PUBLIC COULD, BY REASON OF SUCH DIS¬ 
CLOSURE, EVENTUALLY OBTAIN THE FULL BENEFIT OF THE 
INVENTION. 

In Warner v. Smith , 13 App. D. C. Ill, 84 0. G. 311, 
313 (Court of Appeals, District of Columbia, 1898), the 
court said: 

“The appellee in this case, if we admit that he 
had the conception of this invention in the latter 
part of the year 1891, claims to have reduced it to 
practice in January’ of 1892, and thereafter did noth¬ 
ing and remained silent for three years and nine 
months, although there w’ere several occasions when 
he might and should have spoken, if his invention 
was such as he now claims it to have been, and he 
made no movement whatever , either through the 
Patent Office or otherwise , to give the public the 
benefit of it in any way. It is quite evident, too, that 
during all this time there was a demand for the ar¬ 
ticle and that it could reallv have found a market. 
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Nor is there any explanation in the record of the 
delay of application to the Patent Office. Under 
these circumstances all the presumption is in favor 
of the theory th-at the appeUee had no completed or 
perfected invention in January of 1892 or at any 
time before the appella)ii came into the Patent Of¬ 
fice , and he has failed to adduce any testimony suf¬ 
ficient to overcome the presumption. We are of the 
opinion, therefore, that judgment of priority should 
be awarded to the appellant, Warner.’’ (Italics 
ours.) 


In Brown v. Campbell , 41 App. D. C. 499, 201 0. G. 
905, Feb. 2, 1914, the Court of Appeals of the District of 
Columbia said: 

“Where an invention is made and hidden away it 
might as well never have been made at all, at least 
so far as the public is concerned. The law owes 
nothing to such an inventor, and to permit him to 
lie in wait, so to speak, for one who independently 
and in good faith pi'oceeds to make and disclose to 
the public the same invention would be both unjust 
and against the policy of the patent laws. In the 
eyes of the law he is not the prior inventor .” (Italics 
ours.) 


Conclusion. 

The claims are word for word and element for ele¬ 
ment, in terms broad enough to include the alleged in¬ 
fringing constructions of the defendant. 

The Rowley patent shows and describes an exception¬ 
ally valuable and convenientlv workable combination of 

w * 

mechanical parts that operate to insure the desired “in¬ 
side control” of the leg-section; and the defendant has 
appropriated every essential feature of that combina¬ 
tion. 

It is not necessary to determine which part or mem¬ 
ber of such combination is the most essential in bringing 
about the desired result. There may be numerous modi¬ 
fications of some of these parts, that would now (after 



56 


the patent) readily occur to almost anyone skilled in the 
art to accomplish the purpose as well as either the 
plaintiff’s or defendant’s particular embodiment of the 
invention. Even if this be so it is immaterial here. 

It is of primary importance that one such practically 
workable and desirably operative device be first pro¬ 
duced and described to the public. For this the patentee 
was rewarded by being granted his monopoly for a lim¬ 
ited term. The purpose of the law, as well known to this 
court, is to give the patentee a substantial consideration 
for his invention and disclosure to the public. 

The claims of the patent define this monopoly in terms 
broad enough to include or cover various modifications 
of the specific parts or arrangement of parts actually 
illustrated in the patent, limited only to the feature or 
features upon which depends the successful operation of 
the elements specified in the respective claims. 

The various patent claims manifestly are to be inter¬ 
preted as intended to cover substantially the combina¬ 
tion specified, fully as broadly as the words of the claims 
will permit, with the view to granting a monopoly of 
some substantial value to the inventor, and are obviously 
not to be read as limited only to the precise construction 
illustrated in the patent, so as to enable others to make 
and sell, regardless of the patent, substantially the thing 
disclosed in the patent, so far as its utility and essential 
mode of operation are concerned. 

We submit that the decree of the trial court should be 
affirmed. 

Respectfully submitted. 

William R. Rummler, 

Edwin Phelps, 

Of Counsel for Plaintiff. 


Dated December 19, 1923. 






